The following signals are used to facilitate
comparison of this Draft with the text of the
UNCITRAL Arbitration Rules:

1. Substantive revisions of the UNCITHAL text
and additions to it are hlghlightadﬁin the
same way as this sentence.

2. A few stylistic changes that de not affect
substance are not highlighted.

3. The Introducticon and Model Arbitration Clauses,
Notes on the Text and Guidelines were prepared
for these PCA Rules, and are not highlighted.



INTRODUCTION

These Rules supersede the "1962 Rules of Arbitration and Conciliation for Settlement
of International Disputes Between Two Parties of Which Only One is a State." These Rules
are based on the UNCITRAL Arbitration Rules with changes in order to:

(i)

(ii)

(iii)

indicate the facilitating role of the Secretary-General of the Permanent Court
of Arbitration at The Hague, and the availability of the International Bureau
to furnish administrative support;

provide that agreement to arbitrate under the Rules constitutes a waiver of any
sovereign immunity from jurisdiction (parties who choose to do so may also
provide for waiver of sovereign immunity from execution by adding language
such as shown in the optional provisions to the Model Clause set forth at page
20 of this booklet).

clarify that if a party-appointed arbitrator on a three-person tribunal fails to
participate, the other arbitrators have the discretion to continue the
proceedings and to render a binding award.

These Rules are optional and emphasize flexibility and party autonomy. For example:

(i)

(ii

(iii)

The Rules, and the services of the Secretary-General and the International
Bureau of the Permanent Court of Arbitration, are available for use by all
States and their entities and enterprises, and are not restricted to disputes in
which the State is a party to either The Hague Convention on the Pacific
settlement of International Disputes of 1899 or that of 1907,

The choice of arbitrators is not limited to persons who are listed as members
of the Permanent Court of Arbitration.

Parties have complete freedom to agree upon any individual or institution to
be appointing authority. In order to provide a fail-safe mechanism to prevent
frustration of the arbitration, the Rules provide that the Secretary-General will
designate an appointing authority if the parties do not agree upon the
authority, or if the authority they choose does not act.

These Rules are also appropriate for use in connection with multiparty asreements,
provided that appropriate changes are made in the procedures for choosing arbitrators and

sharing costs.

Guidelines to assist parties in adapting these Rules for use in resolving

disputes that may involve more than two parties are included at page 23 of this booklet.

A Model Arbitration Clause that parties may consider inserting in contracts to provide
for arbitration of future disputes and a Model Clause for arbitration of existing disputes are



set forth at pages 20-21 of this booklet.

Explanatory "Notes on the Text" appear at page 22 of this booklet.
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SECTION I. INTRODUCTORY RULES
Scope of Application
Article |

1. Where the parties to a contract have agreed in writing that disputes in relation to that
contract shall be referred to arbitration under the Permanent Court of Arbitration Optional
Rules for Arbitrating Disputes Between two parties of which only nnms a State, then such
disputes shall be referred to arhnrauan in accordance with these Rules subject to such

modification as the parties may agree in writing.

i Agreement b]r a party to arbitration undemhﬂse Ruiasﬁ.-:onsnfﬁma a:m'm'nre.r‘”uf
nght of sovereign immunity from junsdlr:u-:-n in respm. of the dispute in qu&stmn %fm*ﬁngﬁ

su::h party. n‘ughtfﬂlh&mue 'Q-B entitled. A waiver. ﬂf Immunlllﬁlauﬁgﬁﬂﬁhaﬁéﬂufjﬂﬂ of an
artutral award must be r:xp[r.:ul}r txpreamd

3. These Rules shall govern the arbitration except that where any of these Rules is in
conflict with a provision of the law applicable to the arbitration from which the parties cannot
derogate, that provision shall prevail.

Tha International Burean’ of the Permanent Court of ﬁmlmuamanme Hﬂgug: [ﬂ‘tg
"Inle:rnam:rnnl Bureau®) shall have charge of the archives of the arbllrahun gmwwxng dn
addmr.:m,_,the Imernan-:-na]’ Bureau shall upon. wrxttenﬁmquest ﬂf" ali}the. pﬂﬂl&ﬁ or ﬂf th-:
arbitral mbunal act as a chann&l‘?nf cummumcaucms between ih&pames and t ﬂirﬁ':L:‘lJl
tribunal, s.rld prm-'lde. Mtematmwm :m;h.n:imngJ ].DiELﬂllﬂ arranging for hearing rmms,
interpretation, and stenographic or electronic records of hearings.

Notice, Calculation of Periods of Time
Aricle 2

1. For the purposes of these Rules, any notice, including a notification, communication
or pmpusal is deemed to have been received if it is physically delivered to the addressee or
if it is delivered at the addressee’s habitual residence, place of business or mailing address,
or, if none of these can be found after making reasonable inquiry, then at the addressee’s
last-known residence or place of business or mailing address. Notice shall be deemed to
have been received on the day it is so delivered.

2 For the purposes of calculating a period of time under these Rules, such period shall
begin to run on the day following the day when a notice, notification, communication or
proposal is received. If the last day of such period is an official holiday or a non-business
day at the residence or place of business of the addressee, the period is extended until the
first business day which follows. Official holidays or non-business days occurring during
the running of the period of time are included in calculating the period.



Notice of Arbitration
Anticle 3

1. The party initiating recourse to arbitration (hereinafter called the “claimant") shall
give to the other party (hereinafter called the "respondent”) a notice of arbitration.

2 Arbitral proceedings shall be deemed to commence on the date on which the notice
of arbitration is received by the respondent.

- The notice of arbitration shall include the following:
{a) A demand that the dispute be referred to arbitration;
(b)  The names and addresses of the parties;

(¢} A reference to the arbitration clause or the separate arbitration agreement that
is invoked;

(d) A reference to the contract out of or in relation to which the dispute arises;

(e) The general nature of the claim and an indication of the amount involved, if
any;

(f) The relief or remedy sought;

(g) A proposal as to the number of arbitrators (i.e. one or three), if the parties
have not previously agreed thereon.

4. The notice of arbitration may also include:

(a)  The proposals for the appointments of a sole arbitrator and an appointing
authority referred to in article 6, paragraph 1;

(b)  The notification of the appointment of an arbitrator referred to in article 7;

(c)  The statement of claim referred to in article 18.

Representation and Assistance
Article 4

The parties may be represented or assisted by persons of their choice. The names and
addresses of such persons must be communicated in writing to the other party, to the
Intemational Bureau, and to the arbitral “iribunal after it has been appoinied; such
communication must specify whether the appointment is being made for purposes of

IEPTESEI'LL&LIOI‘I or assistance.



SECTION II. COMPOSITION OF THE ARBITRAL TRIBUNAL
Number of Arbitrators
Article 5

1 If the parties have not previously agreed on the number of arbitrators (i.e. one or
three), and if within thirty days after the receipt by the respondent of the notice of arbitration

the parties have not agreed that there shall be only one arbitrator, three arbitrators shall be
appointed.

Appointment of Arbitrators (Articles 6 to §)
Aricle 6
1. If a sole arbitrator is to be appointed, either party may propose to the other:

{a)  The names of one or more persons, one of whom would serve as the sole
arbitrator; and

(b) If no appointing authority has been agreed upon by the parties, the name or
names of one or more institutions or persons, one of whom would serve as
appointing authority.

2. If within thirty days after receipt by a party of a proposal made in accordance with
paragraph 1 the parties have not reached agreement on the choice of a sole arbitrator, the
sole arbitrator shall be appointed by the appointing authority agreed upon by the parties. If
no appointing authority has been agreed upon by the parties, or if the appointing authority
agreed upon refuses to act or fails to appoint the arbitrator within sixty days of the receipt
of a party’s request therefor, either party may request the Secretary-General of the Permanent
Court of Arbitration at The Hague ("the Secretary-General") to designate an appointing
authority.

3. The appointing authority shall, at the request of one of the parties, appoint the sole
arbitrator as promptly as possible. In making the appointment the appointing authority shall
use the following list-procedure, unless both pariies agree that the list-procedure should not
be used or unless the appointing authority determines in its discretion that the use of the list-
procedure is not appropriate for the case:

(a) At the request of one of the parties the appointing authority shall communicate
to both parties an identical list containing at least three names;

(b) Within thirty days afier the receipt of this list, each party may return the list
to the appointing authonity after having deleted the name or names to which
he objects and numbered the remaining names on the list in the order of its
preference;

{c) After the expiration of the above period of time the appointing authority shall
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appoint the sole arbitrator from among the names approved on the lists
returned to it and in accordance with the order of preference indicated by the
parties;

(d) If for any reason the appointment cannot be made according to this procedure,
the appointing authority may exercise its discretion in appointing the sole
arbitrator.

4. In making the appointment, the appointing authority shall have regard to such
considerations as are likely to secure the appointment of an independent and impartial
arbitrator and shall take into account as well the advisability of appointing an arbitrator of
a nationality other than the nationalities of the parties.

Article 7

1. If three arbitrators are to be appointed, each party shall appoint one arbitrator. The
two arbitrators thus appointed shall choose the third arbitrator who will act as the presiding
arbitrator of the tribunal.

4 If within thirty days after the receipt of a party's notification of the appointment of
an arbitrator the other party has not notified the first party of the arbitrator it has appointed:

{a)  The first party may request the appointing authority previously designated by
the parties to appeint the second arbitrator; or

()  If no such authority has been previously designated by the parties, or if the
appointing authority previously designated refuses to act or fails to appoint the
arbitrator within thirty days after receipt of a party’s request therefor, the first
party may request the Secretary-General to designate the appointing authority.
The first party may then request the appointing authority so designated to
appoint the second arbitrator. In either case, the appointing authority may
exercise its discretion in appointing the arbitrator.

3. If within thirty days after the appointment of the second arbitrator the two arbitrators
have not agreed on the choice of the presiding arbitrator, the presiding arbitrator shall be
appointed by an appointing authority in the same way as a sole arbitrator would be appointed
under article 6.



Article 8

l. When an appointing authority is requested 1o appoint an arbitrator pursuant to article 6
or article 7, the party which makes the request shall send to the appointing authority a copy
of the notice of arbitration, a copy of the contract out of or in relation to which the dispute
has arisen and a copy of the arbitration agreement if it is not contained in the contract. The

appointing authority may require from either party such information as it deems necessary
to fulfil its function.

2. Where the names of one or more persons are proposed for appointment as arbitrators,
their full names, addresses and nationalities shall be indicated, together with a description
of their qualifications.

R appointing arbitrators pursuant lo these Rules, the parties and the agpmnnng
authority are ‘Fn:e: o designate persons who are not members of the ,E:rm&nem Court of
Arbitration at The Hague.

Challenge of Arbitrators (Articles 9 to 12)
Article 9

A prospective arbitrator shall disclose to those who approach him/her in connection
with h|s!he-r p-ussnbla appointment any circumstances likely to give rise to justlﬁablc doubts
as to h:lehEl: impartiality or independence. An arbitrator, once appointed or chosen, shall

disclase such circumstances to the parties unless they have already been informed by him/her
of these circumstances.

riicle |

l. Any arbitrator may be challenged if circumstances exist that give rise to justifiable
doubts as to the arbitrator's impartiality or independence.

2. A party may challenge the arbitrator appointed by it only for reasons of which it
becomes aware after the appointment has been made.



Anicle 11

1. A party which intends to challenge an arbitrator shall send notice of its challenge
within thirty days after the appointment of the challenged arbitrator has been notified to the
challenging party or within thirty days after the circumstances mentioned in articles 9 and
10 became known to that party.

2. The challenge shall be notified to the other party, to the arbitrator who is challenged
and to the other members of the arbitral tribunal. The notification shall be 1n wnting and
shall state the reasons for the challenge.

3 When an arbitrator has been challenged by one party, the other party may agree to
the challenge. The arbitrator may also, after the challenge, withdraw from his/her office.
In neither case does this imply acceptance of the validity of the grounds for the challenge.
In both cases the procedure provided in article 6 or 7 shall be used in full for the
appointment of the substitute arbitrator, even if during the process of appointing the
challenged arbitrator a party had failed to exercise its right to appoint or to participate in the
appointment.

Article 12

153 If the other party does not agree to the challenge and the challenged arbitrator does
not withdraw, the decision on the challenge will be made:

{a) When the initial appointment was made by an appointing authority, by that
authority;

(b)  When the initial appointment was not made by an appointing authority, but an
appointing authority has been previously designated, by that authority;

(c) In all other cases, by the appointing authority to be designated in accordance
with the procedure for designating an appointing authority as provided for in
article 6.

2. If the appointing authority sustains the challenge, a substitute arbitrator shall be
appointed or chosen pursuant to the procedure applicable to the appointment or choice of an
arbitrator as provided in articles 6 or 9 except that, when this procedure would call for the
designation of an appointing authority, the appointment of the arbitrator shall be made by the
appointing authority which decided on the challenge.



Replacement of an Arbitrator

Article 1

1. In the event of the death or resignation of an arbitrator during the course of the
arbitral procesdings, a substitute arbitrator shall be appointed or chosen pursuant to the
procedure provided for in articles 6 to 9 that was applicable to the appointment or choice of
the arbitrator being replaced. Any resignation by an arbitrator shall be addressed f;u*”ﬂié
arbitral tribunal and shall not be effective unless the arbitral I:nhuna.! determines that thcre.
are sufficient reasons to accept the resignation, and if the arﬁztml tribunal 5{! determm‘ﬁes the
remgnauun shall become effective on the date des:gnate.:i by *ﬁle arbitral tribunal, In tha
event thal an arbitrator whose resignation is not accepted by the tribunal nevertheless fails
t-:r pmclpate in t.hre arbltrauun , the provisions of paragmph*‘?. uﬁ'ﬂnsﬂmﬁa fshalﬁiapgij

o In the event that an arbitrator fails to act or in the event of the de jure or de facro
impossibility of his/her performing his'her functions, the procedure in respect of the
challenge and replacement of an arbitrator as pmwded in the preceding articles shall apply,
subject to the provisions of paragraph 3 of this Article.

3. If an arbitrator on a three-—pe:scn tribunal fails to participate in ﬂ}:a:bltram:rn the
other a.rburamrs sha‘il “unless the partae;s a,ree: :::therw-'.rl.'sf::{z haw. the _power. in th:uis-uh:
discretion 1o _continue the arbitration and Iﬂ make any decision, r:.llmﬂr or awa:d’é
nDI?mﬂlSIandmﬁ the fa:tiun: of one arbitrator to pamcxpaf.ﬁ In &ﬂtf:rmmmg wherhf:r to
cr:rmmue the arb;tratmn or to render any decision, ruling, npaward wlthuut the pam::::pauun
Df an arbu;ramr, the mher arbitrators shall take into account tlm*stage of the arbitration, the
reason, if any, ::t.pn':ssed by the arbtl.ralur for such nonparticipation, and such other matters
as they consider appropnate in the circumstances of the case. In the nw:nt that- Ihe other
arbitrators: d&termmf: not tt} mnmua: the arbltrauﬂn mlhcrut the. nmpammpauﬂg a.ﬂ::ltratﬂr
the arblf.ral Lnbuna] shall de-:lan: the -:rfnce vacant; and a substitute arbltramn: shall be

ap]xrmmd pursuanl to the provisions -:}f Amcles 609, unlesa the paruas mhrarwm agree on
a different method of appointment.

Repetition of Hearings in the Event of the
Replacement of an Arbitrator

riicle 14

If under articles 11 to 13 the sole or presiding arbitrator is replaced, any hearings held
previously shall be repeated; if any other arbitrator is replaced, such prior hearings may be
repeated at the discretion of the arbitral tribunal.



SECTION III. ARBITRAL PROCEEDINGS

General Provisions
Article 15

l. Subject to these Rules, the arbitral tribunal may conduct the arbitration in such
manner as it considers appropriate, provided that the parties are treated with equality and that
at any stage of the proceedings each party is given a full opportunity of presenting its case.

2. If either party so requests at any appropriate stage of the proceedings, the arbitral
tribunal shall hold hearings for the presentation of evidence by witnesses, including expert
witnesses, or for oral argument. In the absence of such a request, the arbitral tribunal shall
decide whether to hold such hearings or whether the proceedings shall be conducted on the
basis of documents and other matenals.

3. All documents or information supplied to the arbitral tribunal by one party shall at
the same time be communicated by that party to the other party and & copy shali be filed with
the International Bureau.

Place of Arbitration
Article 16

z, Unless the parties have agreed upon the placr: where the arbitration is to be held, such
place shall be The Hague, The Netherlands, If the pam&s agree that the arhltr:anun shall be
held at a place other than The Hag,ue,xthe International Bureau. shall inform the pa.rm-.a and
the arhxtrai lnhunal whﬂhﬁx it is willing to provide the s.ecmanat' and mgtsuu} services

referred [0 in Article 13 parag‘raph 4, and the services re:t'e:rrﬁd to m“’Amcie&’.&, paragtaph
3,

2 The arbitral tribunal may determine the locale of the arbitration within the country
agreed upon by the parties. It may hear witnesses and hold meetings for consultation among
its members at any place it deems appropriate, having regard to the circumstances of the
arbitration.

3. After inviting the views of the parties, the arbitral tribunal may meet at any pla::e it
deems appmpnalf: for the inspection of goods, other property or documents. The parties
shall be given sufficient notice to enable them to be present at such inspection.

4, The award shall be made at the place of arbitration.



Language
Aricle 17

1: Subject to an agreement by the parties, the arbitral tribunal shall, promptly after its
appointment, determine the language or languages to be used in the proceedings. This
determination shall apply to the statement of claim, the statement of defence, and any further
written statements and, if oral hearings take place, to the language or languages to be used
in such hearings.

2, The arbitral tribunal may order that any documents annexed to the statement of claim
or statement of defence, and any supplementary documents or exhibits submitted in the
course of the proceedings, delivered in their original language, shall be accompanied by a
translation into the language or languages agreed upon by the parties or determined by the
arbitral tribunal.

Statement of Claim

Article |

L. Unless the statement of claim was contained in the notice of arbitration, within a
peried of time to be determined by the arbitral tribunal, the claimant shall communicate its
statement of claim in writing to the respondent and to each of the arbitrators. A copy of the
contract, and of the arbitration agreement if not contained in the contract, shall be annexed
thereto.
Z, The statement of claim shall include the following particulars:

(a) The names and addresses of the parties;

(b) A statement of the facts supporting the claim;

(c) The points at 1ssue;

(d)  The relief or remedy sought.

The claimant may annex to its statement of claim all documents it deems relevant or may add
a reference to the decuments or other evidence it will submit.



Statement of Defence
Article 19

L. Within a period of time to be determined by the arbitral tribunal, the respondent shall
communicate its statement of defence in writing to the claimant and to each of the arbitrators.

2. The statement of defence shall reply to the particulars (b}, (¢) and (d) of the statement
of ¢claim (article 18, para. 2). The respondent may annex to its statement the documents on
which it relies for its defence or may add a reference to the documents or other evidence it
will submit.

3. In its statement of defence, or at a later stage in the arbitral proceedings if the arbitral
tribunal decides that the delay was justified under the circumstances, the respondent may
make a counter-claim arising out of the same contract or rely on a claim arising out of the
same contract for the purpose of a set-off,

4, The provisions of article 18, paragraph 2, shall apply to a counter-claim and a claim
relied on for the purpose of a set-off.

Amendments to the Claim or Delence
Article 20

During the course of the arbitral proceedings either party may amend or supplement
its claim or defence unless the arbitral tribunal considers it inappropriate to allow such
amendment having regard to the delay in making it or prejudice to the other party or any
other circumstances. However, a claim may not be amended in such a manner that the
amended claim falls outside the scope of the arbitration clause or separate arbitration
agreement.

Pleas as to the Jurisdiction of the
Arbitral Tribunal

Article 21

1. The arbitral tribunal shall have the power to rule on objections that it has no
jurisdiction, including any objections with respect to the existence or validity of the
arbitration clause or of the separate arbitration agreement.

2. The arbitral tribunal shall have the power to determine the existence or the validity
of the contract of which an arbitration clause forms a part. For the purposes of this article,
an arbitration clause which forms part of a contract and which provides for arbitration under
these Rules shall be treated as an agreement independent of the other terms of the contract.
A decision by the arbitral tribunal that the contract 18 null and void shall not entail ipse jure
the invalidity of the arbitration clause.

= 10 =



L A plea that the arbitral tribunal does not have junisdiction shall be raised not later than
in the statement of defence or, with respect to a counter-claim, in the reply to the counter-
claim.

4. In general, the arbitral tribunal should rule on a plea concerning its jurisdiction as a
preliminary question. However, the arbitral tribunal may proceed with the arbitration and
rule on such a plea in their final award.

Further Written Statements
Article 22

The arbitral tribunal shall decide which further written statements, in addition to the
statement of claim and the statement of defence, shall be required from the parties or may
be presented by them and shall fix the periods of time for communicating such statements.

Periods of Time
Article 23

The periods of time fixed by the arbitral tribunal for the communication of written
statements (including the statement of claim and statement of defence) should not exceed
forty-five days. However, the arbitral tribunal may set longer time limits, or extend the time
limits, if it concludes that gither is justified. : '

Evidence and Hearings (Articles 24 and 25)
Article 24

1. Each party shall have the burden of proving the facts relied on to support its claim
or defence.

2, The arbitral tribunal may, if it considers it appropriate, require a party to deliver to
the tribunal and to the other party, within such a period of time as the arbitral tribunal shall
decide, a summary of the documents and other evidence which that party intends to present
in support of the facts in issue set out in its statement of claim or statement of defence.

3: Al any time during the arbitral proceedings the arbitral tribunal may call upon the
parties to produce documents, exhibits or other evidence within such a period of time as the
tribunal shall determine. ‘The Tribunal shall take formal note of any refusal to do so, as well
as any reasons given for such refusal.



Article 25

1. In the event of an oral hearing, the arbitral tribunal shall give the parties adequate
advance notice of the date, time and place thereof.

. If witnesses are to be heard, at least thirty days before the hearing each party shall
communicate to the arbitral tribunal and to the other party the names and addresses of the
witnesses it intends to present, the subject upon and the languages in which such witnesses
will give their testimony.

3.  The International Bureau shall make arrangements for the translation of oral
statements made at a hearing and for a record of the hearing if either is deemed necessary
by the tribunal under the circumstances of the case, or if the parties have agreed thereto and
have communicated such agreement to the tribunal and Ihﬂnt@maumaf Bureau at least thirty
days before the hearing, or such longer period beﬁ::ra thf.‘ hearing as the arblfra]‘tn'ﬁunal may
dttl:rmme

4. Hearings shall be held in camera unless the parties agree otherwise. The arbitral
tribunal may require the retirement of any witness or witnesses during the testimony of other
witnesses. The arbitral tribunal is free to determine the manner in which witnesses are
examined,

B Evidence of witnesses may also be presented in the form of written statements signed
by them.
6, The arbitral tribunal shall determine the admissibility, relevance, materiality and

weight of the evidence offered.
Interim Measures of Protection

iche 2
Unless the parties agree otherwise, the arbitral tribunal may, at the request of either
party, take any interim measures it deems necessary to preserve the respective rights of either
party or in respect of the subject-matter of the dispute, including measures for conservation

of the goods forming the subject-matter in dispute, such as ordering their deposit with a third
person or the sale of perishable goods.

2, Such interim measures may be established in the form of an intenm award. The
arbitral tribunal shall be entitled to require security for the costs of such measures.

3L A request for interim measures addressed by any party to a judicial authority shall not
be deemed incompatible with the agreement to arbitrate, or as a waiver of that agreement.
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Experts
Article 27

¥, The arbitral tribunal may appoint one or more experts to report to it, in writing, on
specific issues to be determined by the tribunal. A copy of the expert's terms of reference,
established by the arbitral tribunal, shall be communicated to the parties.

2. The parties shall give the expert any relevant information or produce for his/her
inspection any relevant documents or goods that he/she may require of them. Any dispute
between a party and such expert as to the relevance of the required information or production
shall be referred to the arbitral tribunal for decision,

3. Upon receipt of the expert’s report, the arbitral tribunal shall communicate a copy of
the report to the parties which shall be given the opportunity to express, in writing, their
opinion on the report. A party shall be entitled to examine any document on which the
expert has relied in his/her report.

4. Al the request of either party the expert, after delivery of the report, may be heard
at @ hearing where the parties shall have the opportunity to be present and to interrogate the
expert. Atthis hearing either party may present expert witnesses in order to testify on the
points at issue. The provisions of article 25 shall be applicable to such proceedings.

Failiire to Appear or to Make Submissions
icle 2

L. If, within the period of time fixed by the arbitral tribunal, the claimant has failed to
communicate its claim without showing sufficient cause for such failure, the arbitral tribunal
shall issue an order for the termination of the arbitral proceedings. If, within the period of
ume fixed by the arbitral tribunal, the respondent has failed to communicate its statement of
defence without showing sufficient cause for such failure, the arbitral tribunal shall order that
the proceedings continue.

2, If one of the parties, duly notified under these Rules, fails to appear at a hearing,
without showing sufficient cause for such failure, the arbitral tribunal may proceed with the
arbitration.

=5 If one of the parties, duly invited to produce documentary evidence, fails to do so
within the established period of time, without showing sufficient cause for such failure, the
arbitral tnbunal may make the award on the evidence before it.
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Closure of Hearings
Aticle 29

11 The arbitral tribunal may inquire of the parties if they have any further proof to offer
or witnesses to be heard or submissions to make and, if there are none, it may declare the
hearings closed.

2 The arbitral tribunal may, if it considers it necessary owing to exceptional
circumstances, decide, on its own motion or upon application of a party, to reopen the
hearings at any time before the award is made.

Waiver of Rules
Article 30

A party which knows that any provision of, or requirement under, these Rules has not
been complied with and yet proceeds with the arbitration without promptly stating its
objection to such non-compliance, shall be deemed to have waived its right to object.

SECTION IV, THE AWARD
Decisions
rticl 1

1. When there are three arbitrators, any award or other decision of the arbitral tribunal
shall be made by a majority of the arbitrators.

e In the case of questions of procedure, when there is no majority or when the arbitral
tribunal so authorizes, the presiding arbitrator may decide on his/her own, subject to
revision, if any, by the arbitral tribunal.
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Form and Effect of the Award
Article 32

1. In addition to making a final award, the arbitral tribunal shall be entitled to make
interim, interlocutory, or partial awards.

2. The award shall be made in writing and shall be final and binding on the parties. The
parties undertake to carry out the award without delay.

Z. 8 The arbitral tribunal shall state the reasons upon which the award is based, unless the
parties have agreed that no reasons are 1o be given.

4. An award shall be signed by the arbitrators and it shall contain the date on which and
the place where the award was made. Where there are three arbitrators and one of them fails
to sign, the award shall state the reason for the absence of the signature.

= The award may be made public only with the consent of both parties.

6. Copies of the award signed by the arbitrators shall be communicated to the parties by
the International Bureau. The International Burf:au ma]&wuhﬁﬁld communicating the award
1o the parties until all costs of the arbitration have been paid.

7. If the arbitration law of the country where the award is made requires that the award
be filed or registered by the arbitral tribunal, the tribunal shall comply with this requirement
within the period of time required by law.

Applicable Law, Amiable Compositeur
Anicle 33

1. The arbitral tribunal shall apply the law designated by the parties as applicable to the
substance of the dispute. Failing such designation by the parties, the arbitral tribunal shall
apply the law determined by the conflict of laws rules which it considers applicable.

2. The arbitral tribunal shall decide as amiable compasireur or ex aequo et bono only
if the parties have expressly authorized the arbitral tribunal to do so and if the law applicable
to the arbitral procedure permits such arbitration.

& In all cases, the arbitral tribunal shall decide in accordance with the terms of the
contract and shall take into account the usages of the trade applicable to the transaction.
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Settlement or other Grounds for Termination
Anicle 34

1. If, before the award is made, the parties agree on a settlement of the dispute, the
arbitral tribunal shall either issue an order for the termination of the arbitral proceedings or,
if requested by both parties and accepted by the tribunal, record the settlement in the form
of an arbitral award on agreed terms. The arbitral tribunal is not obliged to give reasons for
such an award,

2, If, before the award is made, the continuation of the arbitral proceedings becomes
unnecessary or impossible for any reason not mentioned in paragraph 1, the arbitral tribunal
shall inform the parties of its intention to issue an order for the termination of the
proceedings. The arbitral tribunal shall have the power to issue such an order unless a party
raises justifiable grounds for objection.

3. Copies of the order for termination of the arbitral proceedings or of the arbitral award
on agreed terms, signed by the arbitrators, shall be communicated to the parties by the

Htemaumai Bumau Where an arbitral award on agreed terms is made, the provisions of
article 32, paragraphs 2 and 4 1o 7, shall apply.

Interpretation of the Award
Article 35

1. Within thirty days after the receipt of the award, either party, with notice to the other
party, may request that the arbitral tribunal give an interpretation of the award.

& The interpretation shall be given in writing within forty-five days after the receipt of
the request. The interpretation shall form part of the award and the provisions of article 32,
paragraphs 2 to 7, shall apply.

Correction of the Award
Anticle 36

1. Within thirty days after the receipt of the award, either party, with notice to the other
party, may request the arbitral tribunal to correct in the award any errors in computation, any
clerical or typographical errors, or any errors of similar nature. The arbitral tribunal may
within thirty days after the communication of the award make such corrections on its own
initiative.

2. Such corrections shall be in writing, and the provisions of article 32, paragraphs 2
to 7, shall apply.
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Additional Award
Article 37

I Within sixty days after the receipt of the award, either party, with notice to the other
party, may request the arbitral tribunal to make an additional award as to claims presented
in the arbitral proceedings but omitted from the award.

2 If the arbitral tribunal considers the request for an additional award to be justified and
considers that the omission can be rectified without any further hearings or evidence, it shall
complete its award within sixty days after the receipt of the request,

5

3. When an additional award is made, the provisions of article 32, paragraphs 2 to 7,
shall apply.

Costs (Articles 38 to 40)
Article 38

The arbitral tnbunal shall fix the costs of arbitration in its award. The term ®costs®
includes only:

(a) The fees of the arbitral tribunal to be stated separately as to each arbitrator
and to be fixed by the tribunal itself in accordance with article 39,

{s)] The travel and other expenses incurred by the arbitrators;

()  The cosis of expert advice and of other assistance required by the arbitral
tribunal;

(d) The travel and other expenses of witnesses lo the extent such expenses are
approved by the arbitral tribunal;

(e) The costs for legal representation and assistance of the successful party if such
costs were claimed during the arbitral proceedings, and only to the extent that
the arbitral tnbunal determines that the amount of such costs is reasonable;

(f) Any fees and expenses of the appointing authority as well as the expenses of
the Secretary-General and the International Bureau.
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Aricle 39

1. The fees of the arbitral tribunal shall be reasonable in amount, taking into account the
amount in dispute, the complexity of the subject-maiter, the time spent by the arbitrators and
any other relevant circumstances of the case.

2. If an appointing authority has been agreed upon by the parties or designated by the
Secretary-General of the Permanent Court of Arbitration at The Hague, and if that authority
has issued a schedule of fees for arbitrators in international cases which it administers, the -
arbitral tribunal in fixing its fees shall take that schedule of fees into account to the extent
that it considers appropriate in the circumstances of the case.

o If such appointing authority has not issued a schedule of fees for arbitrators in
international cases, any party may at any time request the appointing authority to fumish a
statement setting forth the basis for establishing fees which is customarily followed in
international cases in which the authority appoints arbitrators. If the appointing authority
consents to provide such a statement, the arbitral tribunal in fixing its fees shall take such

information into account to the extent that it considers appropriate in the circumstances of
the case.

4. In cases referred to in paragraphs 2 and 3, when a party so requests and the
appointing authority consents to perform the function, the arbitral tribunal shall fix its fees
only after consultation with the appointing authority which may make any comment it deems
appropriate to the arbitral tribunal conceming the fees.

Article 40

1. Except as provided in paragraph 2, the costs of arbitration shall in principle be borne
by the unsuccessful party. However, the arbitral tribunal may apportion each of such costs
between the parties if it determines that apportionment is reasonable, taking into account the
circumstances of the case.

% With respect 10 the costs of legal representation and assistance referred to in article
38, paragraph (), the arbitral tribunal, taking into account the circumstances of the case,
shall be free to determine which party shall bear such costs or may apportion such costs
between the parties if it determines that apportionment is reasonable.

3, When the arbitral tribunal issues an order for the termination of the arbitral
proceedings or makes an award on agreed terms, it shall fix the costs of arbitration referred
to in article 38 and 39, paragraph 1, in the text of that order or award.

4, No additional fees may be charged by an arbitral tribunal for interpretation or
correction or completion of its award under articles 35 to 37.



Deposit of Costs
Atticle 41

1. The arbitral tribunal, on its establishment, may request each party to deposit an equal

amount as an advance for the costs refer_rﬁ:d to in article 38, paragraphs (a), (b), (c) am:l" {]}

All amounts deposited by the parties pursuant to this paragraph and paragraph 2 of this

ﬁruch: shall be paid .to the International Bureau, *andf&:.sburﬁc[‘ by it for suclg: cnsgg, [shall ke
1n¢iudlng,4mar afm fef:s to the arbitrators, the Secretary- Gf:nt‘ral a.nﬂ the International

Eurﬁau

2. During the course of the arbitral proceedings the arbitral tribunal may request
supplementary deposits from the parties.

3. If an appointing authority has been agreed upon by the parties or designated by the
Secretary-General of the Permanent Court of Arbitration at The Hague, and when a party so
requests and the appointing authority consents to perform the function, the arbitral tribunal
shall fix the amounts of any deposits or supplementary deposits only after consultation with
the appointing authority which may make any comments to the arbitral tribunal which it
deems appropriate concerning the amount of such deposits and supplementary deposits.

4. If the required deposits are not paid in full within thirty days after the receipt of the
request, the arbitral tribunal shall so inform the parties in order that one or another of them
may make the required payment. If such payment is not made, the arbitral tribunal may
order the suspension or termination of the arbitral proceedings.

3. After the award has been made, the International Bureau shall render an accounting
to the parties of the deposits received and return any um::r.pendtd balance to the parties.
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MODEL ARBITRATION CLAUSES
FOR USE IN CONNECTION WITH

PERMANENT COURT OF ARBITRATION OPTIONAL RULES

FOR ARBITRATING BILATERAL DISPUTES

BETWEEN TWO PARTIES OF WHICH ONLY ONE IS A STATE

Future Disputes

Where a State and a private entity are parties to a contract and wish to have any
dispute referred to arbitration under these Rules, they may insert in the contract an arbitration
clause in the following form:

1.

If any dispure arises berween the parties as to the interpretation,
application or performance of this contract, including its existence,
validiry or termination, either parry may submit the dispute to final and
binding arbitration in accordance with the Permanent Court of
Arbitration Opiional Rules for Arbitrating Disputes Berween Two
Parties q{' which only one is a Siate, as in effect on the date of this
contract.

Parties may wish to consider adding:

3

3

The number of arbitrators shall be . . . [insert "one” or "three"].2

The language(s) to be used in the arbirral proceedings shall be . . .
[insert choice of one or more languages].

The appointing authoricy shall be . . . [insent n::’.l'ut:n'tr.:l:].d

This agreement ro arbitrate constitwies a waiver of any right fo
sovereign immuniry from execution to which a parry might otherwise
be ensirled with respect 1o the enforcement of any award rendered by
an arbirral tribunal constituted pursuant to this agreement.

NOTES

Parties may agree to vary this model clause. If they
consider doing so, they may consult with the Secretary-
General of the Permanent Court of Arbitration to ensure
that the clause to which they agree will be appropriate
in the context of the Rules, and that the functions of the
Secretary-General and the International Bureau can be
carried out effectively.

If the parties do not agree on the number of arbitrators,

the number shall be three, in accordance with Article 5
of the Rules,
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Existing Disputes

If the parties have not already entered into an arbitration agreement, or if they
mutually agree to change a previous agreement in order to provide for arbitration under these

If the parties do not agree on the language, or
languages, to be used in the arbitral proceedings, this
shall be determined by the arbitral tribunal in
accordance with Article 17 of the Rules.

Parties are free to agree upon any appointing authority,
e.g., the President of the International Court of Justice,
or the head of a specialized body expert in the relevant
subject-matter, or an ad hoc panel chosen by the parties,
or any other officer, institution or individual. The
Secretary-General of the Permanent Court of Arbitration
will consider accepting designation as appointing
authority in appropriate cases. Before inserting the
name of an appointing authority in an arbitration clause,
it is advisable for the parties to inquire whether the
proposed authority 15 willing to act.

If the parties do not agree on the appointing authority,
the Secretary-General of the Permanent Court of
Arbitration at The Hague will designate the appointing
authority in accordance with Article 6 or 7 of the Rules,
as the case may be.

Waiver of sovereign immunity from jurisdiction is
provided in Article |, paragraph 2 of the Rules.

Rules, they may enter into an agreement in the following form:

1.

Parties may wish to consider adding paragraphs 2-5 of the arbitration clause for future

The parties agree ro submir the following dispute to final and binding
arbirration in accordance with the Permanent Court of Arbitrarion
Opiional Rules for Arbirraring Bilareral Dispures Berween Two Parties
of which only one is a Siare, as in effect on the date of this agreement;

. . . [insert brief description of dispute].

disputes as set forth above.
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NOTES ON THE TEXT

These Rules are based on the UNCITRAL Arbitration Rules, with the following
modifications:

(i)  Modifications to facilitate effective arbitration between a State or State
entity, on the one hand, and a non-State party, on the other hand:

Article 1, para. 1; para. 2 (added); para. 3 (renumbered)
Article 2, para. 1

Article 8, para. 3 (added)

Article 13, paras. 1 and 2; para. 3 (added)

Article 15, para.
Article 16, para.
Article 23
Article 24, para.
Article 25, para.
Article 26, para.
Article 41, para.

Lad b

el o B T S ]

Throughout the Rules, all fifteen-day time limits placed
upon the parties have been made twice as long, i.e., "thirty
days" substituted for "fifteen days.”

Throughout the Rules, all references to "his" have been
changed to "his’hers”. The pronoun "it" ("its") is used
when referring to parties and means any person, natural and
juridical.

(ii)  Modifications to indicate the functions of the Secretary-General and the
International Bureau of the Permanent Court of Arbitration:

Article 1, para. 4 (added)
Article 4

Article 15, para.
Article 16, para.
Article 25, para.
Aricle 32, para.
Article 34, para.
Article 38

Article 41, paras. | and 5

Ll O L) e )
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The Permanent Court of Arbitration Optional Rules for Arbitrating Disputes Between
Two Parties of which only one is a State can be adapted for use in resolving disputes arising
under multiparty contracts. All of the provisions in these Rules are appropriate, except that
modifications are needed in the mechanisms for naming arbitrators and sharing costs.

Particular care should be taken in drafting the provisions for appointing arbitrators
where there may be so many parties in the arbitration that the tribunal would be of
impractical size or structure if each party appointed an arbitrator. One solution sometimes
considered in multiparty arbitrations is for the parties to agree that the appointing authority
will designate all of the arbitrators if the parties do not do so within a specified period.

Modifications may also be needed in the provisions for sharing the costs of the
arbitration.

It is recommended that parties that contemplate including an arbitration provision in
a multiparty contract consult in advance with the Secretary-General of the Permanent Court
of Arbitration concerning the drafting of that provision in order to ensure that the functions

of the Secretary-General and the International Bureau of the Permanent Court of Arbitration
can be carried out effectively.
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