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ECONOMIC AND SOCIAL COMMISSION FOR ASIA AND THE PACIFIC

Regional Seminar on Using Legal Instruments to Combat Trafficking in Women and Children
1-3 August 2001

Bangkok

Statement
by
Ms. HWANG, INJA
Republic of Korea

Madame Chair,

I would first of all like to express my appreciation to your efforts in chairing this
seminar. I believe that, under your able leadership, the discussion of this session will
reach a successful conclusion. ‘

My sincere thanks also goes to ESCAP secretariat for its hard work and the
panelists for their impressive presentétion on the extraterritorial legislation. I'd like to
share our situation and information vs:rith reference to the U.S. Victims of Trafficking
and Violence Protection Act of 2000 presented by Dr. Terri Ann Motosue.

Madame Chair,

The government of the Republic |of Korea is fully recognizing that trafficking in
persons, especially women and children, is a serious crime inflicting human rights and

is an extreme form of discrimination against women and children. In addition, we have

a firm belief that the countries of Arigin, transit and destination have to cooperate

with each other in order to cope with| the crime against human rights.

My delegation, however, cannot but express our deep regrets over the 2001
Trafficking in Person Report by the U.S. State Department, although it was made for
the purpose of enhancing awareness |of human trafficking problem in the international

community.

My government casts serious dout’)t on the accuracy and objectivity of the report,
which placed the Republic of Korela in the worst category, Tier 3, without any
convincing and concrete evidence, and careful examination.
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Madame Chair,

Under the principle of respect for human rights, my government has endowed
particular consideration to the protection of human rights of the wvulnerable groups
such as women and children, and is adequately prepared with domestic laws to
prevent and punish trafficking in persons and support the victims.

Chapter 31 of the Criminal Act regarding crime of kidnapping and seduction
clearly states that any acts that infringe upon freedom, including trafficking, will be
subject to generally severe punishment. Besides the Criminal Act, there are many
special acts to tackle human trafficking problem. Let me take some examples : the
Act on Aggravated Punishment of Specific Crimes, the Act on the Punishment of
Sexual Crimes and Protection of Victims Thereof, the Employment Security Act, the
Act on the Sexual Protection of Juveniles, the Children's Welfare Act, and the
Prevention of Prostitution Act. Under the Act on the Sexual Protection of Juveniles,
my government has recently committed a policy of zero—tolerance toward violence
against and trafficking in especially cl}ildren.

My country has also joined related international treaties including not only CRC
and CEDAW, but also the UN Conve'ntion against Transnational Organfzed Crime and
the Protocol to Prevent, Suppress |and Punish Trafficking in Persons, Especially .
Women and Children. The Korean police and prosecution authorities are exerting
utmost efforts to crack down on |trafficking in persons activities by means of

publicization of the name, age and occupation of the perpetrator.

Regarding the victim assistance program, the victims of trafficking are eligible to
file civil lawsuits for damages againslt the perpetrator in addition to prosecution, and
they can receive legal assistance, through the "Free Legal Aid Program", when certain
conditions are met. Illegal aliens are |not excluded from this program. Furthermore, the
Korean government conducts education and campaigns for prevention and operates
various counselling centers and sheltiers for protection, rehabilitation and medical care
programs for the victims of sexual tlrafficking. The government also provides various
forms of assistance, including financial, to a number of non-governmental organizations
that concentrate on human rights, | including women's issues, under the "Act on

Assistance to Non-Profit NGOs."
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My government has already launched nation-wide hot lines for women and
children who suffer from any form of violence including trafficking. The hot lines are
operated in collaboration with comrﬁunity—based NGOs across the nation. Through
these hot lines, one-stop help service has been established in connection with police
agencies, social welfare institutes, and medical institutes.

Madame Chair,

The government of the Republic Korea has requested the U.S. to revise its .report
to reflect a more accurate and complete picture of South Korea's actions to combat
this growing problem and also asked fo provide the background informations about the
Report. My government will continue to discuss on these issues with the U.S.
Government to correct the aforementioned report so as to accurately reflect the
situation in the Republic of Korea.

Thank you for your kind attention.‘
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ECONOMIC AND SOCIAL COMMISSION FOR ASIA AND THE PACIFIC

Regional Seminar on Using Legal Instruments to Combat Trafficking in Women and Children
1-3 August 2001 ‘
Bangkok, Thailand

Introductory Statement
By
Ms Lim Kim-Lan, Director
Social Development Division

Distinguished delegates, participants, ladies and gentlemen,

It gives me great pleasure to welcorﬁe all of you to the Regional Seminar on Using Legal
Instruments to Combat Trafficking in Women and Children. This seminar is organized by United
Nations Economic and Social Commission for Asian and the Pacific (UNESCAP) in collaboration
with the International Organization for Migration. It has been over two years since ESCAP
convened the Regional Conference on Trafﬁc]dng in Women in November 1998. At that time the
participants adopted the Bangkok Accord and Plan of Action for Combating Trafficking in Women,
calling for national, sub-regional and negiorllal actions to address the different aspects of trafficking
in humans. The call for action came in res[ponse to the rising trafficking in women and children, a

|
trend that was exacerbated by the impact if the Asian financial crisis.

Since the 1998 Conference, the problem has not lessened, and trafficking is now increasingly
being linked to international organized crime. These developments were noted in the United Nations
General Assembly Resolution 55/67 on Traffic in Women and Girls, adopted in December 2000. The

Resolution noted with serious concern the increasing number of women and girl children, in

particular from developing countries and fmlm some economies in transition, who are being trafficked

to developed countries, as well as within alnd between regions and States. The Resolution reflected
the grave concern of Governments of the increasing link between activities of transnational crime
organizations and trafficking in persons. Iril the face of the pressing need to address the problem,
the global community by its Resolution 55/67 welcomed the many ongoing activities to combat
trafficking in women and girls. It also em;ihasized the need for strengthening efforts and enhancing

collaboration between stakeholders.

While many anti-trafficking interventions have predominantly focused on socio—-economic
aspects, some promising legal initiatives h:ave emerged since the November 1998 Conference. This
Regional Seminar is meant to be a forum for awareness-raising and information sharing of the

. e . | . .
range of existing legal instruments and cooperative agreements available to Governments to combat
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trafficking in women and children.

Various instruments have provided; the policy framework for concrete action at the
international, regional, national and local levels on the key issues of coordination and cooperation,
prevention, protection, recovery and reintegrétion, and participation, to combat the commercial sexual
exploitation of women and children. Over the next three days of this seminar, we will discuss in
depth some of the most significant instruments available to Governments. Two important human
rights instruments that have been in place for a few decades are the United Nations Convention on
the Elimination of All Forms of Discrimination Against Women, and the Convention on the Rights
of the Child. Both Conventions have specific provisions on addressing trafficking in persons, and
Governments are requested to report measures taken to implement these provisions.

Recently, in Palermo in December 2006, the United Nations Office of Drug Control and Crime
Prevention Convention on Transnational Organized Crime and the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children was adopted. The Convention and
Protocol are paramount, not only in providihg the international community with a common definition
of what constitutes trafficking in persons, but also in setting international common agreed standards
for the protection of the human rights of vi;:tims of trafficking.

The Asia-Pacific region has also been; the source of inspiring new agreements and instruments
for combating trafficking in women and children. In March last year, a Regional Action Plan was
adopted at meeting of the Asian Regional Ir:ﬁtiative Against Trafficking in Persons, co-hosted by the
Philippines and USA. More recently, on 25 May 2001, the EU and ASEAN ministers adopted the
ASEM Plan of Action to Combat Trafﬁckin’g in Women and Children. The Action Plan represents a
significant inter-regional approach to addres%sing trafficking. I am also glad to note the progress that
has been made by International Organization for Migration, Thailand and Cambodia in developing
Memorandums of Understanding.

Looking beyond the Asia region, anti-trafficking legislation has been promulgated, such as the
United States Victims of Trafficking a:‘ld Violence Protection Act, adopted in October 2000.
Knowledge of such extra-territorial legislation is essential, as it defines the rights of victims
trafficked in the USA, but also entails relporting in countries in the Asia-Pacific region. Looking
beyond our region is also an opportune method of seeking inspiration and learning from other

experiences in combating trafficking.

Central and North American Foreign |Ministers have for the past five years met annually to
discuss migratory issues, including trafficking, to reach and understanding and develop strategies to

[
address the issue. The meeting have now become institutionalized, known as the Puebla Process.

Closer at hand, member governments of ESCAP adopted a resolution in April 2001 on the
Follow-up to the Fourth World Confemncé on Women and the outcome of the twenty—-third special
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session of the General Assembly. The resolution calls for the development of mechanism and plans
of action to combat trafficking in women and children, particularly to follow—up on the Bangkok
Accord and Plan of Action to Combat Trafficking in Women, and the Asian Regionél Initiative
Against Trafficking in Women and Children.

It is evident that, there have been many positive developments since the 1998 Regional
Conference. It is thus timely for us to take stock and to leamn about the new instruments available
to Governments to combat trafficking. More importantly, we are here to draw lessons form the
ongoing process, in terms of the institutional mechanisms behind the processes, the achievements
and challenges, and to identify recommendations that can be presented to Governments wishing to
embark on similar processes. This regional seminar will be the starting point for elaborating a
resource guide to Governments on using 1éga1 instruments to combat trafficking in women and
children.

Distinguished delegates, participants, fladies and gentlemen, we all realize the immense
challenges before us. It is Imperative that Governments, NGOs, civil society and international
agencies, work in concert to build allianées and synergistic partnership to translate the legal
instruments into polices and actions that will contribute towards preventing and eradication this
trafficking in women and children. Most importantly, we need to promote the respect of the human
rights of victims of trafficking. ESCAP looks to your presence here and the outcome from this
seminar to quicken the fight against this g’ross and growing crime in our increasingly borderless
world. Let these three days mark another co‘ncrete step taken towards this, our collective task.

Thank you.
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OVERVIEW OF LEGAL INSTRUMENTS ON TRAFFICKING IN
WOMEN AND CHILDREN IN THE ASIA-PACIFIC

AMPARITA S. STA. MARIA
National Consultant

0 DEFINITION OF TRAFFICKING

"The illicit and clandestine moveménts of persons across national borders, largely
from developing countries and some countries with economics in transition, with the
end goal of forcing women and girl children into sexually or economically
oppressive and exploitative situatioﬁs for profit of recruiters, traffickers and crime
syndicates, as well as other illegal activities related to trafficking, such as forced
domestic labour, false marriages, élandestine employment and false adoption."(UN
General Assembly, 1994)
|

Trafficking is the "recruitment, tr‘ansportation, transfer, harboring or receipt of
person, by means of the threat or use of force or other forms of coercion, of
abduction, of fraud, of deception, of the abuse of power or of a position of
vulnerability or of the giving or receiving of payments or benefits to achieve the
consent of a person having contlrol over another person, for the purpose of
exploitation. Exploitation shall inc‘lude, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, force labour or
services, slavery of practices similalr to slavery, servitude or the removal of organs.
(Protocol to Prevent, Suppress and \Punish Trafficking in Persons, Especially Women
and Children, 2000)

0 COMMON CONCERNS

A. Push and Pull Factors
1. Poverty
2. Lack of Employment and Educational Opportunities
3. Economic Disparities
4. Gender Socialization and Erosion|of Family Values
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5. International Migration and Globalization
6. Development Policies and Expanding Commercial Sex Industry
7. Weak Law Enforcement ‘

B Working Environment ,
-Physical facilities are often below acceptable standards
‘Treatment involve slavery-like practices and prison-like environments
‘Long working hours, little time for rest of recreation
‘Low wages or no wages, earning are often unknown to workers and withheld by
traffickers of employers ‘
‘Prolonged indebtedness to traffickers, employers, brothel owners, and lack of
knowledge of debt terms
‘Exposure to hazardous work ‘
-Almost non-existent access to health and medical facilities
Physical and sexual abuse is common

C. Risks ‘ ,
‘Health risks - womeh and girls jrisk getting pregnant and contracting sexually
transmitted diseases and HIV/AIDS |
-‘Drug and other substance abuse/addiction
‘Security — threat of physical safets} by unscrupulous agents and employers, fear of
reprisal from traffickers, fear of apprehension by authorities, detention, prosecution
and deportation

D. Responses

Broadly categorized into prevention, protection and reintegration /rehabilitation
measures.

O INTERNATIONAL LEGAL INSTRUMENTS

1. Tools for prescribing international norms

2. Standard-setting for the minimurA treatment of human beings

3. Framework where countries can agree and cooperate in order to address
common issues

4. Provide for mechanisms in order|to ensure State compliance with its obligations
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DECLARATIONS
1. Not binding |
2. Express the consensus among States

(1 INTERNATIONAL INSTRUMENTé

TITLE : Convention for the Suppression of White Slave Traffic
YEAR :

Adopted : 1910

Entered into force : 1912
NATURE : Treaty
SIGNIFICANCE/FEATURE : '
-Sought to address the problem of f)rocuring women and girls for immoral purposes
(Art. 1)
-‘Engaged State parties to enact lawsi and make "white slave traffic" punishable
‘Provided that offense is committed even if various acts may have been carried out
in different countries (Arts. 2 & 3) |

-Provided for the inclusion of traffi(;:king as an extraditable offense between States
having an extradition treaty (Art. 5)

TITLE : Convention for the Traffic in Women and Children
YEAR :

Adopted : 1921

Entered into force : 1922
NATURE : Treaty
SIGNIFICANCE/FEATURE :
‘Extended the application of the offense mentioned in the 1910 Convention to
children of both sexes (Art. 2)

TITLE : Slavery Convention
YEAR :
Entered into force : 1927
 NATURE : Treaty
SIGNIFICANCE/FEATURE :
-Sought to put an end to slavery and slave trade and also to prevent compulsory or
forced labour from developing into Iconditions analogous to slavery (Arts. 4 & 5)
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TITLE : ILO Convention 29 or Forced Labour Convention
YEAR :
Adopted : 1930
Entered into force : 1932
NATURE : Treaty
SIGNIFICANCE/FEATURE :
-Sought to suppress the use of forced or compulsory labour in all its forms within
the shortest possible time — exception in Art. 2(2)

TITLE : Abolition of Forced Labour Convention
YEAR :
Adopted : 1957
Entered into force : 1959
NATURE : Treaty
SIGNIFICANCE/FEATURE :
-Supplemented ILO 29

|
1

TITLE : Universal Declaration of Hulnan Rights
YEAR :

Adopted : 1948
NATURE : Treaty(customary IL)
SIGNIFICANCE/FEATURE :
‘Emphasized the inherent dignity if all human beings

‘Prohibited slavery, servitude and sla‘ve trade (Art. 4)

TITLE : UN Convention for the Suppress of the Traffic in Persons and of the
Exploitation of the Prostitution of Others
YEAR :

Entered into force : 1951
NATURE : Treaty
SIGNIFICANCE/FEATURE :
‘Consolidated the earlier treaties on trafficking and declared prostitution and traffic
of persons as incompatible with the’ dignity and worth the human person
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TITLE : Supplementary Convention Qn the Abolition of Slavery, the Slave Trade and
Institutions and Practices Similar to Slavery
YEAR :
Entered into force : 1957
NATURE : Treaty
SIGNIFICANCE/FEATURE :
Reiterated the abolition of salve trade
Jddentified debt bondage and serfdom as institutions similar to slavery which shall
also be abolished 1
-Sought the abolition of the praétice of giving a woman in marriage for a
consideration; the "transfer" of a woman by her husband for value received;
inheriting a woman by another person upon the death of her husband and the

delivery of a child to another by his or her parents or guardian for exploitation or
labour (Art. 1) :

TITLE : International Covenant on Civil and Political Rights
YEAR : |

Adopted : 1966

Entered into force : 1976
NATURE : Treaty

SIGNIFICANCE/FEATURE :
‘Contained similar provisions against slavery, servitude and compulsory or forced
labour (Art. 8)
‘Provided for the reporting mechanism to monitor State compliance to the convention
It has a complaints procedure in its Optional Protocol no. 1 whereby an individual

may lodge a complaint against a State, alleging violation of his or her right under
the said convention

TITLE : Convention on the Elimination of All Forms of Discrimination Against

Women
YEAR :
Adopted : 1979

Entered into force : 1981
NATURE : Treaty ‘
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SIGNIFICANCE/FEATURE :

It imposed obligation on a State to refrain from any act or practice which is
discriminatory against women (Art. 2[d])

It mandated the State to address séid discrimination at the institutional and societal
levels: Adopt legislation to suppress trafficking and exploitation of prostitution of
women (Art. 6); modify social and cultural patterns of conduct of people to
eliminate practice based on "inferiority of women" (Art. 5[al)

Jt has a complaints/inquiry procedure in its Optional Protocol for violations
committed by States under the convention (Arts. 2 & 8)

TITLE : Convention on the Rights of the Child
YEAR :

Adopted : 1989

Entered into force : 1990
NATURE : Treaty
SIGNIFICANCE/FEATURE :
Jt mandated States parties to take measures to combat the illicit transfer and
non-return of children abroad (Art. |11)
Jt enjoined States parties to take all appropriate national, bilateral, and multilateral
measures to prevent the abduction of, the sale of, or traffic in, children for any
purpose or in any form (Art. 35)
It has an Optional Protocol that gave special emphasis to the criminalization of

|
serious violations of children's rights: sale, illegal adoption, child prostitution and
pornography

TITLE : ILO Convention No. 182 (|)r‘the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour
YEAR : _
Entered into force : 2000
NATURE : Treaty
SIGNIFICANCE/FEATURE :

It enumerated the worst forms of|child labour, the first of which is all forms of
slavery or practices, such as the s|ale and trafficking of children, debt bondage and
serfdom and forced or compulsory labour, including the forced or compulsory

recruitment of children for use in alrmed conflict. (Art. 3[a])

-31 -



Jt required States to take immediate and effective measures to secure the
prohibition and elimination of the worst forms of child labour. (Art. 1)

TITLE : Convention Against Transnational Organized Crime and the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children

YEAR :

Adopted : 2000

NATURE : Treaty

SIGNIFICANCE/FEATURE :

dt defined trafficking to include means of recruitment or transport, other than

through falsity or force; and that when children are involved, the means employed

become irrelevant

‘Underscored need for broader cooperation including extradition and mutual legal
assistance (Arts. 16 & 18)

TITLE : Vienna Declaration and Proéramme of Action
- adopted by representativ"es of 171 States
YEAR :
Adopted : 1993
NATURE : Declaration
SIGNIFICANCE/FEATURE :.

It recognized the human rights of women and the girl-child as inalienable, integral
and indivisible.

Jt declared that gender—based vio]?nce including those resulting from international
trafficking are incompatible with dignity and worth of the human person.

It recommended the elimination of violence through legal measures, national action
and international cooperation

T_ITLE : Beijing Declaration and Platform for Action

- endorsed by 189 countries| and participated in by 2,600 NGOs

YEAR :
Adopted : 1995
NATURE : Declaration
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SIGNIFICANCE/FEATURE :

It reiterated the pronouncements of the Vienna Declaration
Jt recommended the elimination of trafficking in women and assistance be given to
victims of violence due to prostitution and trafficking (Strategic Objective D. 3)

It advocated for the ratification and enforcement of international conventions on
trafficking, strengthening of laws égainst trafficking for the greater protection of
women and girl-children and more cooperation and concerted action among law
enforcement authorities with a :view of dismantling national,

regional and
international networks in trafficking

[1 REGIONAL INSTRUMENTS

All members of the Association of Southeast Asian Nations(ASEAN) are now parties
to the CRC, except for Brunei, also to the CEDAW.

TITLE : ASEAN Declaration of the Advancement of Women
YEAR :
Adopted : 1988 |
NATURE : Declaration
SIGNIFICANCE/FEATURE :

‘Endeavored to promote the equitable and effective participation of women in the

political, economic, social and cultural life at the national, regional and international
levels

TITLE : ASEAN Plan of Action for Children
YEAR :

Adopted : 1993
SIGNIFICANCE :

It outlined the need to address the issues of child abuse, neglect and exploitation
including child trafficking

TITLE : ASEAN Vision 2020
YEAR :

Adopted : 1997
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SIGNIFICANCE/FEATURE :

It envisioned the evolution in Southeast Asia of agreed rules of behavior and

cooperative measures to deal with
scale including trafficking in women

TITLE : Hanoi Plan of Action
YEAR :

Adopted : 1998
SIGNIFICANCE/FEATURE : ‘
It implemented ASEAN Vision 2020 -
It emphasized the strengthening of

- problems that can be met only on a regional
and children and other transnational crimes

ASEAN collaboration in combating trafficking in,

and crimes of violence against, women and children

TITLE : ASEAN Declaration on Tran
YEAR : |
Adopted : 1997 |
NATURE : Declaration |
SIGNIFICANCE/FEATURE :

snational Crime

Jdt underscored the need for a comprehensive approach and greater regional and

international cooperation toward the

fight against transnational crime

-Agreed in principle the establishment of ACTC to promote data sharing and serve

as repository of laws

TITLE : SAARC Convention on Prevention and Combating Trafficking in Women and

Children in Prostitution
YEAR :

Adopted : 1998
NATURE : Draft Treaty
SIGNIFICANCE/FEATURE :
It recognized the importance of

establishing effective regional cooperation for

investigation, detection, prosecution and punishment of those responsible for

trafficking

Jt emphasized the need to strengthen cooperation in providing assistance,

|

rehabilitation and repatriation to vicltirns of trafficking
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It enjoined all member countries to make trafficking an offense under their
respective criminal laws (Art. 3. 1), grant to member countries the widest measure
of mutual legal assistance in respect to investigations, inquiries, trial or other
proceedings (Art. 6. 1), make trafficking an extraditable offense (Art. 7) and in case

the member country's national cannot be extradited, prosecute that person in his or
her own country (ART. 7)

TITLE : Bangkok Declaration on Irregular Migration

~ adopted by the Ministers and representatives of Asia—Pacific countries
YEAR : o

Adopted : 1999
NATURE : Declaration
SIGNIFICANCE/FEATURE :

-a framework for regional cooperation in combating irregular migration and
trafficking ‘

-a regional migration arrangement tb provide technical assistance, capacity building
and policy support I

.serve as an information bank on mfgration issues and the implementation of national
and regional measures to combat irregular migration and trafficking, including
comprehensive research and ana1)|'sis of causes and consequences of irregular

migration, promulgation/ improvement of nation laws, public awareness-raising and
exchange of information

TITLE : Asian Regional Initiative Against Trafficking in Women and Children
Regional Plan of Action (;ARIAT)

YEAR : Plan of Action adopted : 2000

SIGNIFICANCE/FEATURE :

Preventive strategies were explored in information and education

‘RECAP proposed for coordinated relgional action against trafficking

-Expansion of ACTC to include non—'ASEAN ARIAT members

0 BILATERAL AGREEMENTS

-vital in forging cooperation between sending and receiving countries
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‘most of the sending countries, thdugh, are quite hesitant from entering into these
kinds of agreements especially if they do not want to be pressured into concluding
similar arrangements with other countries

TITLE : Malaysia and Indonesia Agreement
YEAR : 1984
FEATURE :

‘Aimed at regulating Indonesian migrant workers specially in the plantation and
domestic services |

TITLE : Malaysia Memorandum of Agreement with Cambodia
FEATURE :

Jt assigned one company to process the export of domestic workers from Cambodia
to Malaysia

TITLE : Malaysia Memorandum of Agreement with the Philippines
FEATURE :

‘Purpose was the exchange of police liaison officers

[0 NATIONAL LAWS

International and regional treaties =| create a mandate for States to comply with
obligations '

‘Human rights treaties = provide mechzlmism in order to monitor State compliance
‘Non-binding instruments such as decl}arations and joint statements = create pressure
on countries to commit to the pronouncements or statements especially to plan of
action

-COMMON CALL = articulation of traﬁ|’icking laws and mechanisms in the State's legal
system; and if a legal framework is a!lready in place, the call is for the strengthening
of its implementation and enforcement mechanisms.
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O IMPORTANCE OF TRAFFICKING LAWS AT THE NATIONAL LEVEL

1. Acknowledgement that it dose exist and that the State recognizes it as a
problem

2. Definition will set the parameters for data gathering and research

3. The policy statement of the law can help determine the direction of the
programs and also give focus to the manner of collecting data

4. Instill in the consciousness of the people, especially those who are most
vulnerable, that there is a problem such as trafficking and that the State
penalizes its perpetuation ‘

5. Gives rise to enforceable right against the traffickers and may impose an

obligation to the State to providé protection, prevention or rehabilitation services
to victims

0 SOME CONCERNS

No law = e. g., PHILIPPINES (pending Bill)

‘There is law but not used either because it is not well crafted or there is
vagueness in the manner of its aleication. = e. g., INDONESIA and CAMBODIA
‘There are well crafted laws but|not well implemented = e. g., THAILAND and
BANGLADESH

Countries of Destination
‘There is law but problem not recolgnized (Korea)
‘Treated under Immigration laws (Malaysia and Singapore)
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[0 SUMMARY OF FRAMEWORK OF LEGAL INSTRUMENTS

International

Treaties

Create obigations

Set standards/norms

Provide mechanisms for Declaration, Joint

enforcement Statements, Communiques, etc.,

and monitor compliance

Regional or fPljeparatory to a treaty \
subregional treaties . ‘

Follow-up on commitments
l made in binding instruments

Obligations/mechanisms = more 1 Foster cooperation and
coordination - '

regional cooperation and : ' ,
- -coordil.lation - - _| kPlan of Action ‘ )

|

( Bilateral or multilateral

| region specific and focused on

agreements on specific (Paves the way for policy changés, )
concerns " creation of structures/mechanisms
~ : to implement programs
l (data gathering, information
National Laws ‘di's'sémination/awareness réising,
= created/changed to capacity building and programs for
reflect compliance > kreintegration and rehabilitation)
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ECONOMIC AND SOCIAL COMMISSION FOR ASIA AND THE PACIFIC

Regional Seminar on Using Legal Instruments to Combat Trafficking in Women and Children
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Bangkok

Réport on the
Regional Seminar on Using Legal Instruments to
Combat Trafficking in Women and Children
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I. ORGANIZATION OF THE MEETING

A. Attendance

1. The Regional Seminar on Using Legal Instruments to Combat Trafficking in Women and
Children, convened by ESCAP in collaboration with the International Organization for Migration
(IOM), was held at the United Nations Conference Centre in Bangkok from 1 to 3 August
2001. The Seminar was attended by a total of 81 participants representing national machineries
for the advancement of women, and a rarige of line ministries such as Foreign Affairs, Social
Welfare, Law and Justice, Interior, and Labour, of 17 countries in the Asian and Pacific region;
7 nongovernmental organizations; 2 intergovernmental organizations; 6 United Nations agencies;
4 specialized agencies; 4 other entities; and 3 observers.

B. Opening statement

2. In her introductory statement, the Director of the Social Development Division, ESCAP,
expressed her concern that the problem of trafficking in women and children had not lessened
since the 1998 Regional Conference on Trafficking in Women, organized by ESCAP, where the
Bangkok Accord and Plan of Action for Combating Trafficking in Women was adopted.
Trafficking in women and children wasi over the past years increasingly being linked to
activities of transnational crime organizations. The United Nations General Assembly Resolution
55/67 on Traffic in Women and Girls, adolpted in December 2000, had serious concern for the
increasing number of women and girl children, in particular from developing countries and from
some economies in transition, who were |being trafficked to developed countries, as well as

within and between regions and States.

3. As many promising legal instruments had emerged since the 1998 Regional Conference, it
was timely to take stock and to learn ab’out the range of existing and new legal instruments
and cooperative agreements available to' Governments to combat trafficking. The Director
emphasized the need to draw lessons from the ongoing processes, in terms of the institutional
mechanisms behind the processes, thel achievements and challenges, and to identify
recommendations that could be presentéd to Governments wishing to embark on similar
processes. It was envisaged that this |regional seminar would be the starting point for
elaborating a resource guide to Govemmee'nts on using legal instruments to combat trafficking
in women and children, She stressed that Governments, NGOs, civil society and international
agencies, needed to work in concert to bu‘ﬂd alliances and synergistic partnerships to translate
the legal instruments into policies and a(‘:tions that would contribute towards preventing and

eradicating trafficking in women and childr‘en.
C. Election of Officers
4., The Seminar elected Ms Aurora Javate—de Dios (Philippines) Chairperson, Ms Hwang Inja

(Republic of Korea), Vice-Chairperson, andI Mr. Pratap Kumar Pathak (Nepal), Rapporteur.
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D. Adopﬁon of the Agenda

5. The Seminar adopted the following agenda:

1. Opening session

2. Election of Officers

3. Adoption of the Agenda

4. Presentation of Overview Paper

5. International Conventions: The Protocol on Trafficking to the Convention
Against Transnational Organized Crime

6. Other International Human Rights Instruments: CRC and CEDAW

7. National and bilateral Memorandums of Understanding

8. Inter-regional/regional and sub-regional agreements or arrangements:
ASEM, ARIAT, the Bangkok Accord, and the Puebla Process

9. Projects from the Sub-regions

10. Extraterritorial legislation
11. Consideration and adoption of recommendations

6. During the opening debate, a proposal was made to rename the title of the seminar to
Using Legal Instruments to Combat Trafficking in Persons, Especially Women and Children to
keep it in line with the United Nations Protocol. However as the Seminar was an activity
carried out as a follow—up to the Beijing FIatform for Action, the current title was maintained.

}

l
II. PRESENTATION OF OVERVIEW PAPER

7. In her presentation, Attorney Amparlta Sta. Maria, gave the international definition of
trafficking and a brief introduction to the issue of trafficking. Further, she explained that
international legal instruments were tools for prescribing international norms, standard-setting
for minimum treatment of human bei’ngs, provided the framework for agreement and
cooperation in order to address such common concerns, and provided a mandate for states to
comply with obligations spelt out therem| It was noted that the most prominent international
legal instrument addressing trafﬁckmg m persons was the United Nations Convention on
Transnational Organized Crime with its Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Chlldren Adopted in 2000, this protocol included the first
comprehensive definition of trafficking. Whlle this Protocol was a clear step ahead, it had yet

to enter into force in order to impose bir‘lding obligations on states parties. International human

rights treaties were instruments to ensure| fundamental rights and freedoms of all human beings
by providing mechanisms to monitor state compliance. Here, attention was drawn to the United
Nations Convention for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others (1953), as well as ’the International Covenant on Civil and Political Rights
(Article 8) as examples of longstanding instruments. More recent initiatives in international
human rights law included the Conventxon of the Rights of the Child (Article 32, 34, 35, 36,
39) and its Optional Protocol on the sale of children, child prostitution and child pornography,

as well as the Convention on the Elumrlxatlon of all Forms of Discrimination Against Women
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(Article 6). These instruments set the minimum standard of treatment of all humans and were
legally binding as such.

8. Other international legal instruments presented were declarations and plans of actions.
While they were non-binding they expressed the political will and international consensus
among states to address an issue. Most notably, the 1993 Vienna Declaration and Programme
of Action as well as the Beijing Platform of Action were mentioned, which declared trafficking
as incompatible with the dignity and worth of the human person and adopted the elimination of
trafficking as a strategic objective. In addition to international treaties and declarations, the
Seminar noted that most of the participating countries were party to several regional
arrangements, which tackle the issue of trafficking in Asia and Pacific. Hence it was concluded
that an international and regional legal framework exists, imposing various obligations on
states, in the area of prevention, protection, rehabilitation and reintegration measures. These
had to be taken seriously in order to combat the problem of trafficking and comply with
international law.

9. In the discussions that followed, the Seminar recognized that trafficking must be seen in
a socio—economic context and the importance of push/pull factors. In addition, it was necessary
to look beyond the law as using legal instruments was not sufficient. New modes of
investigation, child—friendly procedures and possible legal aid associations across borders were
viewed as positive developments. Political will was also important as implementation had to
cross line agencies and constant advocarcy was needed. It was further found necessary to
strengthen implementation mechanisms. The linkage between migration and trafficking was also

. | . . . .
noted. Also, examples were given of how legal instruments could be effective in addressing

trafficking e.g. criminalizing trafficking WE:IS not adequate unless people change their attitude.
Moreover, there was a need to look at implementation in the broad sense such as what
arrangements for implementation and enfo'rcement mechanisms existed. Finally, it was pointed
out that in the Asia and Pacific region thtjare was no overarching legal framework within which
anti—trafficking legislation could fall in place and the establishment of a regional framework

was proposed.

III. INTERNATIONAL CONVEI\HTION : The Protocol on Trafficking to the
Convention Against Transnational Organized Crime

10. The Representative of the United N?tions Office for Drug Control and Crime Prevention
for East Asia and the Pacific presented tl}le Convention Against Transnational Organized Crime
and its three protocols: Protocol against the Smuggling of Migrants by Land, Sea and Air, the
Protocol against the Illicit Manufacturing| of and Trafficking in Firearms, Their Parts and
Components and Ammunition, and the prot:ocol that had an immediate relevance to the Seminar,
the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children. While the Convention and Prot(;col on Trafficking had been signed by 126 and 85
countries respectively, since they were (I)pened for signature in Palermo in December 2000,

. Jo. . .
they had as yet not come into force. Significantly, the Protocol on Trafficking provided the
|

- 42 -



first internationally agreed definition of trafficking in persons in Article 3a; as "the action of
recruitment, transportation, transfer, harbouring, or receipt of persons by means of threat or
use of force, coercion, abduction, fraud, de_ception, abuse of power or vulnerability, or giving
payments or benefits to a person in control of the victim for the purpose of exploitation, which
includes exploiting the prostitution of others, sexual exploitation, forced labour, slavery or
similar practices, and the removal of organs". Article 5 called upon State Parties to establish
legislative and other measures to criminalize thus defined acts of trafficking in persons, and
Article 6 called for further measures to assist and protect victims beyond those stipulated
under the Convention itself. The Protocol further stipulated, inter alia, prevention policies,
investigative measures including witness protection, border and security measures as well as
training programmes. State Parties were also required to accord one another the widest
measure of mutual legal assistance. ‘

11. In the discussions that followed it was noted that efforts were under way among ESCAP
member states to build understanding of the Anti—trafficking Protocol so that they would be
ready for ratification. Some delegates pointed out the necessity of international assistance in
capacity building. UNODCCP was providing technical support to the interested countries for
such efforts. While the agency was giving priority to ratification, it also planned, as the
secretariat to the Convention, to establish a reporting mechanism whereby State Parties would
be obliged to monitor the status of implementation and enforcement of the Convention. Further,
traditional donors on anti-trafficking efforts were expected to continue supporting countries'
efforts of anti-trafficking measures stréngthened through the Convention. However, the
importance of decisions of each country t(’) prioritize anti—trafficking measures as the country's
priority area and allocate sufficient resources accordingly was highlighted. It was also
underlined that countries should engaée themselves in building bilateral and regional
frameworks of mutual legal assistance, such as to define the cost sharing responsibility. It was
pointed out that this comprehensive Comlrention was developed to prevent the global village
from becoming global pillage, and to reduce the damage to victims was the top priority.

IV. OTHER INTERNATIONAL HUMAN RIGHTS INSTRUMENTS: CRC and
CEDAW

12. The Convention on the Rights of the Child (CRC) was adopted by the General Assembly
in 1989 and has received nearly universal| ratification. The Convention contained 54 Articles on
the survival, development, participation and protection aspects of children® lives. Moreover, it
was emphasized that the Convention was iindivisible, and all Articles thus were interdependent,
and that the Convention should be understood holistically within the context of other significant
human rights instruments. In her presenta:tion, Dr. Saisuree Chutikul briefly mentioned previous
international definitions of trafficking, outllining their common elements, namely the recruitment
and transportation of persons domestical!y and across borders, for the purpose of work or
services, with profit for traffickers. Sl;le also presented the 1997 agreed definition on
trafficking by countries of the Mekong Region. Five articles of the CRC were mentioned to

directly address trafficking and sexual e)|<ploitation, namely Article 34 on protection from all
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forms of sexual exploitation and abuse, Article 35 on the prevention of abduction of, the sale
of or traffic in children, Article 36 on the protection against all other forms of exploitation,
Article 32 on protection from economic exploitation and hazardous labour, and Article 39 on
the recovery and social reintegration of child victims. The Seminar noted that almost all
ESCAP member states were Parties to the CRC, and thus were obliged to implement the CRC,
as well as to report every five years to the CRC Committee on the progress on measures as
contained in the CRC. The Seminar was also presented with 10 recommendations as guidelines
to governments in implementing the CRC. Finally, it was noted that the positive development
and well-being of children should be the centre of our concern as children were the future of
our nations, ‘

13. The Convention on the Elimination of all Forms of Discrimination against Women (CEDAW)
had been ratified by all of the ESCAP members attending the seminar. In her presentation, Ms
Shanti Dairiam briefly mentioned the push factor of trafficking. She further informed the
participants how CEDAW addressed trafficking in women. While trafficking was specifically
covered under Article 6 of the Convention, which obliged States Parties to suppress all forms
of trafficking in women and exploitation of women, it was also touched upon in other
provisions. In Article 1 of CEDAW discrimination was defined as any treatment that had the
effect or purpose of denying women the enjoyment or exercise of rights. As trafficking in
women violated several human rights and fundamental freedoms of women, such as the right to
life, the right to be free from torture, the right to liberty and security of the person as well as
the right to equal protection under the iaw, it constituted discrimination. Furthermore, it was
observed that trafficking in women was also contrary to the obligations of states to eliminate
discrimination against women in the private sphere (Article 2 f), to eliminate traditional
attitudes, which see women as inferior to men (Article 5), to ensure equality in employment
(Article 11) and development for rural 'women (Article 14). As Party to CEDAW, countries
were obliged to implement CEDAW, and|to report to the CEDAW Committee every five years
on measures taken. Examples of four|country reports to the CEDAW Committee and its
concluding comments showed that both sending and receiving countries fell short of fulfilling
the obligations arising under the Convention, regardless of their level of development.

14. In the subsequent discussions, the Seminar found that with regard to the usefulness and
effectiveness of International Human | Rights instruments, CEDAW and CRC established
standards, set norms and were important monitoring tools. Also issues such as trafficking and
prostitution could be examined within the context of other articles, as the Conventions were
integral and indivisible. The Seminar allso noted that from the examples given of CEDAW
reporting, it was useful to note the different ways in which countries conceptualized
approaches to trafficking such as meashres for asylum, assistance and protection of victims.
Moreover, the Conventions were useful tools for sharing experience, best practice and
monitoring. The recommendations of ‘the reviewing committees of the Conventions also
crystallized urgent issues as shown in the reports and it was useful to apply the

recommendations.
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V. NATIONAL AND BILATERAL MEMORANDUMS OF UNDERSTANDING

15. The Seminar was informed of the various aspects of national and bilateral Memorandum of
Understandings in Thailand through a panel of speakers moderated by IOM. The first.
presentation on the work on assisting victims of trafficking in Thailand outlined the evolution
from a sporadic tackling of domestic trafficking to an interactive approach with the help of
MOUs to coordinate efforts of various agencies to assist national and cross—border victims of
trafficking. It was noted that as a country of origin, transit and destination of trafficked women
and children, Thailand encountered this problem in various forms, and thus different agencies
had to be involved in the undertaking of ‘combating trafficking and assisting victims. This need
was brought to a fore and highlighted  through an early ad-hoc repatriation of some 150
Burmese victims of trafficking in the early nineties, prior to the development of any formal
assistance structures in Thailand. That effort required high-level intervention from both the
Royal Thai and Myanmar governments and involved the combined efforts of the Thai Police
and Immigration Department, NGOs, social workers and health personnel. Hence, a clear need
to coordinate these efforts emerged. Subsequent to this event, concerted efforts began to put
in place a formal coordination structure, amend/modify relevant legislation and to establish a
National Policy and Action Plan to address trafficking. The National Policy and Action Plan was
adopted by the Cabinet in August 1996, concerning the complete cycle of work: prevention,
rescue, assistance and protection, prosecution and suppression, repatriation and reintegration as
well as establishment of mechanisms for coordination, monitoring and evaluation. As a further
step, a Memorandum of Understanding (MOU) on coordination of procedures of government
agencies and a division of labour amt’mg these agencies was formulated. The need for
additional MOUs and increased operationai transparency was also recognised.

16. The Seminar was informed that in Thailand there were three types of MOUs under
development: among government agencies| (signed in June 1999), among NGOs and between the
government and the NGOs (both awaiting| final approval). Further, it was noted that apart from
the national MOUs, efforts were underway to develop bilateral MOUs. However, it was
emphasized that before reaching bilate‘[ral agreements on cooperation between countries,
effective in—country coordination had to Pe established. This was most effectively achieved if
the signing of an MOU was immediately followed up by its dissemination to and training of all
personnel concerned. Not only did this ensure the information of officials on how, why, by
which means and in which area to corrllbat trafficking, but also provided the possibility for
feedback and suggestions regarding problems previously overlooked. It was concluded that
MOUs were most effective if they were ‘action—oriented agreements on detailed procedures to
provide assistance to victims of trafficking within the overall framework of a well-defined
National Plan of Action, and the supporting legislative base. Due to the clear division of labour,
MOUs served as an excellent tool for }coordinating efforts of various agencies in assisting
victims of trafficking.

17. Ms Srisak Thaiarry, Executive Director of the National Council for Child and Youth
Development (NYCD), Bangkok mentionejd in her presentation that NGOs in their work with

migrant and trafficked children had discm]rered the importance of cooperation among NGOs. As

'
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the NGOs started providing assistance to victims of cross-border trafficking they in their work
invariably had to deal with government organizations, in first instance immigration officers as
they sought access to victims in the detention centres. This work was often on a
case—-by-case basis, and the NGOs found that a more systematic arrangement would be helpful
and more effective. Through their work they also learned that simple cross—border repatriation
was not enough for victims. Thus, they looked into how NGOs could work with governments in
rehabilitation and repatriation. The Thai government was at the same time addressing these
issues, also realizing the potential benefits of cooperation with NGOs. She emphasized the
coordination between NGOs, the government and other agencies, was crucial in fighting the
problem, because each could fill gaps or shortcomings of others. These simultaneous
developments gave ground to the first MOU. The Seminar was informed that the process of
drafting the MOU had not been unproblematic, but a consensus had been reached, recognizing
that trafficking could not be dealt with by one agency alone. This first MOU was between
government agencies. One of the results was two shelters for child victims. After drafting the
first MOU, NGOs decided that they should have a framework for cooperation, and another
MOU was drafted. As explained, it contains provisions on all steps of the trafficking process.
The NGOs had also discussed the contents extensively before reaching consensus. Finally, a
third MOU between the Government and NGOs was in its fourth draft.

18. Mr. Opat Varophat, Provincial Chief State Attorney, spoke on the legal aspect, explaining
how the Thai government had changed key laws on prostitution, the trafficking act and the
penal code. These changes had signified |a decriminalization of prostitution, trafficked children
under 18 were defined as victims, and stronger penalties for traffickers. He explained that the
MOUs would separate the procedures for| Thai and alien victims of trafficking. The MOUs also
set new standards for victim statemer‘lts, securing protection of victims by videotaping

testimonies, as well as outlining procedures for police officers upon rescuing victims from

brothels such as placing under—aged victirlns in national shelters rather than detention centre.

19. Ms Sudarat Sereewat, from the FACE coalition, explained that the MOUs were developed
based on experiences of real problems |in dealing with cases of trafficking. NGOs that had
found the double victimization of childre‘:n of being trafficked and then charged with illegal
entry unfair had thus proceeded to work for the MOUs.

20. In his statements, the representative of IOM, commented on the issue of irregular
migration and that the effective managerﬁent of migration required a corriprehensive approach
that promoted multi-ministerial and inter-departmental dialogue and information sharing, as well
as cooperation with civil society. This, h9wever, was not straightforward, and developing trust
between NGOs and government organizations was essential. Government and NGOs had
different capacities and comparative cl)mpetencies and through strengthened coordination
andcollaboration could address capacity glaps. He also acknowledged the efforts made by NGOs
of reaching consensus in the MOU.| Moreover, he elaborated on the importance of
dissemination of the MOUs to front line officials to ensure operational transparency and
consistency, and explained how a team|from Bangkok, made up of senior Thai government

officials and NGO representatives, had conducted numerous training sessions for police and
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immigration officers in the provinces. Their understanding of the MOUs and feedback was
deemed essential. In addition, he explained about IOMs collaboration with and technical
assistance to the Thai Government in the process of drafting MOUs, as well as their protection
and reintegration projects.

21. Ms Pisawat Sunkonthapan, Executive Director of MRLC, emphasized in her presentation
the importance of having a bilateral MOU as a step to bring about cooperation between
countries in combating trafficking. The difficulties in drafting the bilateral MOU included issues
of what to include, which actors, and the importance of resources to implement the obligations.
She pointed out that it is much easier to create trust between countries at the bilateral level
than multilateral level. Effective cooperation can also be created at the bilateral level because
there is often less pressure of unbalanced power of several countries than in the multilateral
level. Therefore, she concluded that the bilateral MOU is a crucial initiation of cooperative
work between countries in combating trafficking. It is a first step for countries before going to
the multilateral step, which needs much more efforts in creating cooperation.

22. The many presentations gave ground to a lively and rich debate where several important
issues were raised and clarifications -were given. Clarification was provided on which
government agencies were parties to the MOU and the registration status of NGOs working
under the MOU between Government organizations and NGOs. It was emphasized that work
was in progress on extending the goverrjlment organizations party to the MOU to include also
Ministry of Foreign Affairs as this ministry played a crucial role in the repatriation of victims.
One issue discussed was the effectivenelss of MOUs in reducing the incidence of trafficking.
The Seminar noted that the MOUs addrelssed the protection of victims not the traffickers, and
as such it was difficult to assess the effect on the incidence of trafficking. However, the MOU
was found effective in terms of giving |victim protection and assistance in rehabilitation and
repatriation. Another pertinent issue discussed was that of resources for combating trafficking
and implementing the MOUs. The role| of international organizations in supporting national
efforts was highlighted in this respect, in giving technical assistance, as well as their projects
on trafficking and general poverty allevia{ion and empowerment projects.

23. Further discussions ensued on the issue of laws and the legal system, such as the
videotestimony of victims and criminal llaw procedures. It was clarified that the videotape
testimony was not always effective due to technical problems and resource problems as there
were more victims than anticipated. During the session participants also debated the
relationship between NGOs and GOs in view of their different perspectives and approaches to
trafficking, maintaining NGO independence and the democratic space and debate. Furthermore,
the importance of capacity building of frpnt line officers on the MOUs and the significance of
feedback from them was underscored. While the importance of working with the media was
emphasized, there could also be problemls such as identified under—aged victims in the media.
The importance of prevention, particularlly of re-trafficking, was also noted. The Seminar also
observed that a bilateral MOU between Thailand and Cambodia was currently in the process of
being drafted, and that this would addresls both victims and perpetrators. It was explained that
the MOU between the Thai Government !agencies was not legally binding, but provided a clear
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operational framework. Finally, it was explained that a Task Force monitoring the
implementation of the future 10 year national policy and action plan to combat trafficking in
children and women would be appointed in the near future.

VI. INTER-REGIONAL/REGIONAL AND SUB-REGIONAL AGREEMENTS
OR ARRANGEMENTS : ASEM, ARIAT, the Bangkok Accord,
and the Puebla Process

24. At this information session the Chief of the Women in Development Section, the Social
Development Division of ESCAP summarized five initiatives at regional and sub-regional levels.
Two of them were from Europe. The South Eastern Europe Anti-Trafficking Ministerial
Declaration was signed in December 2000, emphasizing the need for implementing effective
programmes of prevention, victim assistance and protection, legislative reform, law enforcement
and prosecution of traffickers. The Declaration had been developed under the Stability Pact for
South Eastern Europe. The Declaration called each participating state to appoint a high-ranking
government official to co-ordinate national actions and efforts on trafficking, regularly
exchange information with other participating states, prepare follow—up and progress reports.
Ministers of participating states would meet annually to review activities and give political
guidance. Under the Stability Pact, guidelines for national plans of action to combat trafficking
in human beings had also been developed. The Council of Europe had also been proactive in
combating trafficking in persons, and recently Recommendations no. R (2000) 11 on Trafficking
in human beings for the purpose of se‘xual exploitation were adopted by the Committee of
Ministers in May 2000. The Recommendfitions were based on the cumulative efforts over the
past decade, especially under the Steering Committee for Equality between Women and Men.
Although the document was not legally binding, it provided guidelines for national legislation
and administrative practices and a means of proposing effective and practical solutions to new '
problems.

25. In the ESCAP region, the Seminar was briefed on the Draft South Asian Association for
Regional Cooperation (SAARC) Convention on Preventing and Combating Trafficking in Women
and Children for Prostitution and the Bangkok Accord and Plan of Action for Combating
Trafficking in Women. The Draft SAARC |Convention, a pioneering effort in the Asia and Pacific
region, was finalized in 1998 and was awaiting signature. The Bangkok Accord and Plan of
Action adopted at the Regional Conferen‘ce on Trafficking in Women, held by ESCAP in 1998
was developed as the starting point for a regional consensus on measures to combat
trafficking and it called for national, sub-regional and regional actions to address the different
aspects of trafficking in humans. Finally, the Chief of the Women in Development Section
introduced the regional ESCAP Traffici(ing Prevention Programme, which gave priority to
regional cooperation in sharing information, addressing root causes, using legal instruments,

and community based approaches.

26. The Seminar was also informed of an inter-regional level initiative, namely the ASEM
Action Plan to Combat Trafficking in 1Persons, Especially Women and Children. Ms Srisak
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Thaiarry, Executive Director, National Cduncil for Child and Youth Development of Thailand
presented the initiative proposed by Sweden, Thailand and the Philippines. The idea started in
ASEM 3 in Seoul in 2000, where leaders expressed their commitment to addressing global
issues of common concern such as transnational crime of trafficking of persons, in particular of
women and children for the purpose of sexual exploitation. An expert group meeting to follow
up on the initiative identified knowledge and overall coordination; prevention of and combating
trafficking; law enforcement and protection of victims; recover, repatriation and reintegration of
victims; and monitoring and follow-up as key priority areas, which was crystallized in the
ASEM Action Plan. The Plan was in compliance with CRC and CEDAW and addressed the
needs to deal with HIV/AIDS issues, mobilization of support in the social sector and the media,
and the privacy of victims. ‘

27. Ms Aurora Javate~de Dios, Chairperson, National Commission on the Role of Filipino
Women, discussed the Asian Regional Initiative Against Trafficking in Persons, Especially
Women and Children (ARIAT) process. In March 2000, the Philippines had hosted an ARIAT
meeting, which was attended by 23 goverhments and other organizations. The meeting adopted
a comprehensive and implementable regional action plan. In order to deal with the transnational
crime of trafficking, the ARIAT Plan called for development of databank and information
sharing mechanisms, cooperation with the civil society, coordination with parallel initiatives, and
South—South cooperation. Identifying poverty as a primary cause of trafficking, it listed
education and training as a strategic actibn for prevention. Also in training, ARIAT called for
strengthened efforts for capacity building 'of ASEAN members to deal with transnational crime.
The ARIAT Action Plan recognized the need of gender mainstreaming in economic cooperation
and development and the strengthe’nihg of existing mechanisms to promote gender
mainstreaming. Although the ARIAT Alction Plan had not specified the timeframe for
implementation, some follow-up actions hzid taken place, including the USA and the Philippines'
actions to finalize the legislation on trafficking and the efforts of almost all participating
countries to strengthen national mechanisnlls. Some national projects on selected areas had also
been undertaken.

28, Following these presentations the floor was opened to participants to share their
experience in combating trafficking. Manslr governments presented statements on their efforts
and actions, showing that the countries: had not only recognized trafficking as a serious
concern, but that they had addressed the issue in various ways by ratifying international
human rights instruments and taking me:asures to harmonize national laws, improving travel
documentation and control of these, tra’ining and capacity building of government officials,
developing policy and national plans, establishment of working committees, research, prevention
and protection programmes, awareness r:'aising campaigns, programmes for empowerment of
women, etc. The scarce resources of Governments to address the issue, and the need for
NGOs, GOs, and I0s  to work together as this problem happened internationally were also
discussed. The Seminar was also informed by the UNDP HIV and development project for
South and South West Asia of its three|areas of concern, which were trafficking, migration,
and HIV/AIDS. Moreover, it was noted that a United Nations Task Force Against Trafficking in

. . | . .
Nepal was established in 1998. One of the major outputs of this Task Force had been the

- 49 -



formulation and implementation of the project, "Beyond Trafficking: A Joint Initiative in the
Millennium Against Trafficking in Girls; and Women". The growing needs for research,
establishment of database, and creation: of policy as well as cooperation among various
stakeholders was also emphasized.

29. A second representative of IOM delivered a presentation on the Puebla Process. In his
presentation, he explained that the Puebla Process was initiated during the course of the
Central and North American Presidential Summit held in Tuxtla, Mexico, in February 1996. The
heads of state of 11 countries of the region gave special relevance to migratory issues within
the framework of the economic and social development of the region. In March 1996, Mexico
organized the first Regional Conference on Migration in America, also called the "Puebla
Process". The Seminar was informed that for the first time, the issue of migration was
discussed at the multinational level, leading to the recognition that migration between nations
could be beneficial for both, countries1 of origin and countries of destination, and that
multilateral dialogue was the most effective tool for addressing these issues. The presentation
outlined the different instruments of the Puebla Process, with the help of which the
participating countries sought to stimulate' the regional dialogue on migration issues. Apart from
the Joint Communique, which served as a policy guideline, a Plan of Action was updated every
year the implementation of which was followed up by the Virtual Secretariat. The Seminar
noted that the secretariat was an Internet site administered on a rotating basis by the
participating countries to facilitate coorélination and discussion, disseminate information and
create an effective database. As one |of the most important lessons learned, the IOM
representative stressed the need to focus only on a limited number of high priority migration
issues in order to achieve significant results. In this way the Puebla Process had managed to
adopt a focused plan of action as well 2’15 create a Regional Consultative Group on Migration
meeting twice a year to discuss migration' issues with the participation of NGOs.

30. In the subsequent discussions, mention was made of parallel initiatives on the regional
level to combat migrant trafficking and th'e overall need for inter-regional arrangements to map
out routes of trafficking and migration, collect essential data and exchange information on all
issues related, including legal review and improvement of migratory laws. In addition, the
interest of the participants centered on [the idea of a virtual secretariat as a cost effective
means of running an international or regional agency, as funding was always problematic. Also,

the floor was opened to countries for anlother round of information sharing on lessons learned

in national efforts to combat trafficking iA women and children.

VIL. PROJECTS FROM THE SUB-REGIONS

31. The representative of UNIFEM South Asia began his presentation by outlining the
conceptual approach that UNIFEM followed in addressing trafficking. He then went on to
explain the underlymg causes of trafﬁckmg including the issue of poverty, low status of
women and girls, increasing violence agamst women and most importantly the powerful demand
that existed for the abuse of female llabour and women® bodies. In describing UNIFEM%®
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antitrafficking efforts, he listed the major strategies which were (1) strengthening regional
collaboration at governmental and non governmental levels (2) supporting networks against
trafficking (3) developing capacity of state and non-state actors in addressing the prevention,
protection and prosecution related work (4) supporting research leading to more validated
information and understanding about thg nature, size and the dynamics of the problem (5)
disseminating information through websites, and other means and (6) supporting media
advocacy.

32. In her presentation, the ILO represéntative presented the issue of trafficking of children
for exploitative employment sharing the ground-level experiences of the ILO's international
Programme on the Elimination of Child Labour (ILO-IPEC) with child domestic workers in the
Philippines. The ILO's Convention No. 182 on the Prohibition and Immediate Action on the
Worst Forms of Child Labour was introduced as an important tool in the campaign against the
trafficking of children for employment. She also remarked upon the development of appropriate
strategies against the trafficking in children for specific worst forms of child labour as in child
domestic workers, and lessons learnt in the development, designing, and implementation of
programmes on the issue.

33. The chairperson opened the floor for discussion following the panel presentations. The
issue of legislation as a solution to decreasing and eliminating trafficking was discussed, and it
was underscored that legislation alone was not enough but it played a significant role in
raising awareness and creating instrumelents In combating trafficking. It was proposed that
trafficking laws be developed, since traffickers obtaining a valid visa could not be prosecuted
under the immigration laws. Another issde raised was that of forced repatriation of trafficked
persons. The Seminar noted that forceld repatriation was a major human rights issue and
stressed the importance of understanding| various factors such as poverty and broken families
since repatriation was not sufficient to so'lve the problem. The necessity of a process approach
which included creating the conditions sluch as law and policy, building capacity, and taking
direct action by looking at the target group and listening to their issues, was also remarked
upon.

VIII. EXTRATERRITORIAL LEGISLATION

34. In her presentation, Ms Terri Ann Motusue, explained that the Victims of Trafficking and
Violence Protection Act was signed into law in 2000. The Seminar noted that it provided new
tools and stronger penalties for traffickers (including foreign government officials) in the
United States, and the Act also defined Binimum standards for the elimination of trafficking?
and mandated that foreign governments satisfy those standards or make significant efforts to
bring themselves into compliance with' those standards. The minimum standards for the
elimination of trafficking were the following: (1) The government must prohibit trafficking and
punish acts of trafficking; (2) For the kr{owing commission of sex trafficking, or of trafficking
in children, or of trafficking which includes rape, kidnapping, or death, the government must
prescribe punishment that is commensur‘ate with that for grave crimes; (3) For the knowing
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commission of any act of a severe form of trafficking, the government must prescribe
punishment that is sufficiently stringent to deter and that adequately reflects the heinous
nature of the offense; and (4) The govemment must make ¥erious and sustained efforts to
eliminate trafficking.

35. The Seminar was informed that beginning in the year 2003, a government failing to meet
the minimum standards, and to make significant efforts to comply, would face withholding of
foreign assistance from the USA. In addition, the USA would oppose non-trade-related
assistance from the multilateral lending institutions such as the World Bank to such countries.
It was further noted that if the U.S. President determined that it was against the U.S. national
interest to do so, the President may waive the minimum standards. The State Department
would assist the President in this decision by including an evaluation of each country®
compliance with the minimum standards in the Department® annual Country Reports and in
annual Trafficking Reports required by the Act. The Seminar was also informed that to help
foreign governments meet the minimum standards, the Act sets aside funds (about $94.5 million
over the next two years) to support U.S. and foreign programs to combat trafficking, and that
Governments and NGOs could receive assistance for programs that address prevention of
trafficking, protection of victims, and prosecution of traffickers. To apply for funding, foreign
governments and NGOs should contact the U.S. embassy or consulate in their country or
region, to find out which embassy staff member is responsible for anti-trafficking programs. A
government or group that seeks funds should then submit a proposal to the embassy,
identifying specific programs that focus 01‘1 prevention, protection, and prosecution. Finally, the
US State Department report of July 2001 {Nas presented.

36. In his presentation, Mr. Vitit Muntarphom explained that extraterritorial legislation sought
to cover the criminal liability of natlonals who had committed an offence abroad, but had not
been prosecuted by the foreign state. In the context of trafficking in women and their sexual
exploitation, an example of such legislation was the conviction of a French national who was
prosecuted and convicted in France earlly this year for raping an 11 year—old Thai girl in
Thaijland. To date, the Seminar was Mohed, 32 countries in the world had extraterritorial

. . . . . | .
legislation, some of which readily applied these laws whereas law enforcement in others lagged

behind intention. He further pointed out sclaveral lessons learnt from dealing with extraterritorial
legislation. First of all, extraterritorial leglslatlon often covered a broad range of offences
committed abroad, and was not necessarily geared only to trafficking and related offences.
However, as trafficking overlapped with §everal offences, which were often covered, such as
forced labour, sexual abuse and exploitation of children, a trafficker would most likely come
within the ambit of extraterritoriality upon return. Second, extraterritorial legislation did not
substitute local law enforcement. Effectiv‘e law enforcement in the country where the crime
took place was necessary since usually (l,xtratemtonal legislation could be used to prosecute
nationals who had committed offences abroad only when they returned to their country of
origin. Thirdly, it should be borne in mllnd that, although it was easy to advocate for more
extraterritorial legislation, enforcement of such laws depended heavily on mutual cooperation
and was thus not always easy. Lastly, éxtraterritorial legislation was found in mainly those

legal systems, which refused to extraditeI their nationals for crimes committed abroad. These
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laws thus served as a legal basis for states to deliver justice for crimes committed by their
nationals abroad.

37. He then proceeded to give recommendations to countries seeking to develop
extraterritorial legislation. Among the issues that countries should take into consideration in
this process were: (1) Until what age should a child tried under extraterritorial legislation be
considered a minor? He recommended that it be 18. (2) Which offences and crimes should be
covered by the extraterritorial legislation, in view of the fact that trafficking comprised more
than just trafficking for sexual exploitation? (3) Jurisdiction, inter alia who should be subject to
the extraterritorial law? Should it be nationals, residents of the country or visitors or all of
these? (4) Should double criminality (i.e. a crime under the extraterritorial legislation also be a
crime in the alien country where the crime took place) be included? He explained that the
trend was to abolish double criminality. (5) What should be the time period for prosecution? It
was recommended that the time period should preferably start from the time of maturity of the
child, rather than from the time of the crime, to allow more time for prosecution of offenders.
(6) Should offenders be subject to double jeopardy (i.e. if convicted in one country, should the
perpetrator also be tried in the other country)? (7) What sentence should the perpetrator
receive? It was recommended that sentencing take into account the different nature of the
crimes of sex offenders who are often not receptive to retributive sentencing. (8) Finally, in
elaborating extraterritorial legislation the quality of the legal process with regard to obtaining
evidence and the questioning of witnesses abroad should be considered. Overall, it was
concluded that extraterritorial laws required international cooperation, whether formally or
informally, and it was recommended to adopt mutual cooperation treaties or MOUs to ensure
the quality of the legal process abroad b§ providing access to evidence and witnesses.

38. The presentations gave ground to a lively debate predominantly on the US Act and the
recent State Department report. One |of the main concerns of the Seminar was the
categorization of the countries into tiers, in particular what sources of information had been

.. . .
used for the report and the categonzatllon. The latter was deemed important as countries
informed the Seminar that requests hald not been made to their governments to provide
information for preparing the report. It was clarified that the 2001 report was not alterable,

and should be seen as a baseline study,|and that the sanctions did not come into effect until

the year 2003, thus leaving time for govlemments to alter their status on the list. In addition,
it was pointed out that the US Government could waive the sanctions. Moreover, countries

were urged to contact local US embassie's and consulates to enter into dialogue to allow for a

better informed 2002 report. It was clz’n'ified that US citizens also could be charged with
crimes of trafficking. It was also pointed lout that having laws alone did not appear sufficient to

. . | . .
be categorized under tier 1; rather demonstration of law enforcement seemed more essential.

IX. ADOPTION OF RECOMMENDATIONS

39. A wide variety of recommendations| came out of the Seminar deliberations, among others:
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General recommendations:

40. As there was no overarching regional human rights framework within which trafficking
legislation could build upon, countries in the ESCAP region should consider starting to establish
a regional cooperative process.

41. The Seminar noted that laws were fundamental in combating trafficking, as they provided
the framework for Governments to address the issue, for NGOs to advocate implementation,
compliance and action, and for raising awareness. Thus Governments were urged to draft and
adopt anti-trafficking laws if they had not already done so. It was further recommended that
Governments harmonize national laws with the CRC, CEDAW and other international human
rights instruments in accordance with national conditions. Governments were also encouraged
to strengthen law enforcement so that the laws will be effective. In addition, new and
innovative modalities of legal cooperation such as forming legal aid associations between
countries to provide cross—border legal counsel should be promoted.

42. Governments should consider formulating national action plans through consultation with
other concerned stakeholders, which should be prepared by all concerned stakeholders, and
should have quantitative and qualitative measures within a specified time frame. This would
allow for progress to be measured against the national action plan and would enable
theabstract to be translated into concrete faction with the commitment of all actors.

The Convention on Transnational Organized Crime and the Protocol on Trafficking

43. Governments should consider ratilfying the Convention and the Protocol and adopt
appropriate measures for combating trafficking in women and children within the general
principles of the Convention and Protoc:ol, including taking measures to harmonize national
legislation in accordance with the Convention and Protocol.

44, Governments should also consider making requests to the UNODCCP for technical
assistance in preparing for ratification of |the Convention and its Protocols, as well as request
assistance for capacity building for ratification and implementation. It was further recommended
that technical assistance also be available|for pre—signing of the Convention.

CRC:

45, Governments should consider improving the implementation of the CRC, specifically
trafficking in children, among others revlising legal procedures to make them child-sensitive
and victims and witness oriented. In addressing trafficking, governments should also consider
other related rights of children and |providing services accordingly. Moreover, building
capacities in investigating techniques dealing with children and psychosocial counselling and
support for child victims was recommended, as well as to disseminate the knowledge about the
CRC and other relevant legal instrumerllts to the public, community and religious leaders,

private sector, professional organizations, civil society, government officers, politicians, law
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makers and law enforcers, mass media, other relevant persons or organizations, teachers,
parents caregivers and children themselves.

46. Governments were invited to consider signing and ratifying the optional protocols to CRC
on the sale of children, child prostitutioﬂ and pornography, and the involvement of children in
armed conflicts. Finally, coordinating efforts among the international agencies and international
organizations in using child rights approach as a base for their advocacy and actions as well
as coordinating their efforts in their financial and technical support to combat trafficking at the
local, national, sub—-regional, and regional levels was recommended.

CEDAW:

47. As all states, developing and developed, had further scope for improvement in relation to
the full implementation of CEDAW, it was noted that the goal of eliminating discrimination and
achieving gender equality is a long; process attained through progressive realization.
Governments should therefore prioritize the different aspects of discrimination to be addressed.
As CEDAW provided the normative framework within which member states were obliged to act,
states parties should define specific targets according to set priorities in a clearly defined time
limit. By designing 5-year plans of action, states parties would be able to tackle pressing
issues in a comprehensive manner with noticeable results. The concluding comments by the
CEDAW Committee given after the reporting obligation of a country should be taken into
account by the country in its efforts to icombat trafficking. Gender mainstreaming in the legal
process on trafficking both at the national and international levels should be promoted.

Memorandums of Understanding:

48. Based on the successful development and effective utilization of an MOU by various
government agencies dealing with Uaffiéking in Thailand, Governments were urged to make
constructive efforts to develop their own| MOUs. The Seminar learned that the highest possible
authority of each agency should be involved in signing and disseminating information about an
MOU for it to be most effective across|the country, including border areas. A national MOU
among governmental agencies, which preferably may include ministry of finance, should enable
a better coordination and collaboration jof a multi-sectoral approach whereby each agency
would bring in respective authority ar}d expertise to counter the cross—cutting issue of
trafficking. Governments should also consider developing an MOU with NGOs to enable NGOs
to perform their roles specified in the I\l/IOU and in the procedure also specified therein with
explicit governmental support. NGOs should also enhance collaboration and coordination among
themselves thorough an adoption of an [MOU among NGOs. Effectiveness of MOUs could be
augmented through identification of focal points or establishment of a coordinating body.

49. Countries that share a border or the countries of origin, transit and destination of
trafficking should consider establishing bilateral and/or multilateral agreements to define and to
adopt the terms and procedures of cooperation to prevent and punish the offence of trafficking

and to help victims to return to life with)dignity.
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Inter—-regional/regional/and sub-regional agreements:

50. The Seminar welcomed the many presentations on inter-regional, regional and subregional
arrangements as inspiration, including the experience of ASEM and the Puebla Process, and
recommended that similar processes and political framework of cooperation would be explored
in the region. In doing so, it was further :recommended that such a framework for cobperation
initially limited itself to a few priority areas to gain greater momentum and success.

- 51. All United Nations agencies, including ESCAP, should consider compiling and maintaining
these initiatives along with other pertinent documents in the interest of protecting human rights
of persons victimized by or vulnerable to trafficking. Efforts should be made to build a
cross—reference system and another device for easy reference. Efforts should also be made by
Member States to have sustained opportimities to share best practices and address common
concerns, perhaps at regular intervals. Regional agencies should also mobilize resource to
develop a standardized methodology to collect and archive reliable data and train concerned
parties in the methodology and use of the database.

International Responses:

52. The Seminar emphasized the importance of regional and international initiatives in support
of country level actions to combat trafficking in persons, especially women and children.
International organizations, particularly ES:CAP and other entities in the United Nations system,
other international and regional organizations and donor agencies and governments are invited
to follow up on this seminar by:

(a) Producing a resource guide to assist countries to utilize legal instruments to combat

trafficking in women and children, which lwould include materials discussed at this seminar

(b) Organizing sub-regional meetings of g'overnments, NGOs and other civil society members to
create awareness, stimulate interaction ar‘1d catalyze action to use international instruments and
national laws to formulate public policy t(') combat trafficking in persons, especially women and
children

(¢c) Strengthening country-level, sub-regional and regional networks for promotion and
exchange of experience and information %nd comparative research

(d) Establishing a regional resource facility to collect and disseminate information of activities
undertaken by the United Nations sysltem and other entities, (building upon the ESCAP
Directory of Anti-Trafficking Activities)| and bilateral/multilateral agreements, national action

plans, cooperative efforts etc.

53. ESCAP was requested to take steps’ to establish a Regional Task Force on Trafficking in
Women and Children which would meet periodically to share and exchange information and
discuss further cooperation.

54. The Regional Seminar unanimously |adopted the recommendations as outlined above on 3
August 2001.
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BANGKOK ACCORD AND PLAN OF ACTION TO COMBAT
TRAFFICKING IN WOMEN

I. Preamble

We, the participants, at the ESCAP/ILO/IOM/NCWA/AWF Regional Conference on
Trafficking in Women, held at Bangkok from 3 to 4 November 1998;

Reaffirming the fundamental pririciples enshrined in the Universal Declaration of
Human Rights, the International Covenants on Human Rights, the Convention on the
Elimination of All Forms of Discrimination against Women, the Convention on the Rights
of the Child and the Declaration on the Elimination of Violence against Women;

Reaffirming also the pertinent pi‘ovisions on trafficking in women and girls as
contained in the Beijing Platform for Action and the Vienna Declaration and Programme of
Action; '

Recalliﬁg the General Assembly résolution 52/98 of 12 December 1997 on traffic in

women and girls; |
;

|
Welcoming the Commission resolution 51/7 on the Implementation of the Jakarta

Declaration and Plan of Action for the Advancement of Women in Asia and the Pacific;

Welcoming also the Commission |resolution 52/3 on the Follow-up to the Fourth
WorldConference on Women;

Recognizing that women'’s rights are human rights;
Recognizing also that combating trafficking in women can enhance human dignity;

Bearing in mind that integration [of women in all aspects of development efforts is
the foundation for sustainable development;

Bearing also in mind that political, social and economic empowerment of women can
contribute effectively towards combating| trafficking in women;

Expressing deep concern at the increasing number of women who continue to fall

 victims to trafficking and sexual exploitzlition;
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Noting with concern the effect of the present economic crisis in the Asian-Pacific
region on trafficking in women, ‘

Noting also with concern the growing use of new information technologies for
trafficking in women, prostitution and child pornography;

Expressing the view that globalization of the world economy has given rise to a
global sex industry; ‘

Bearing in mind that organized crime and easy money are important factors in
trafficking in women;

Emphasizing the need for strengthening the efforts of Governments, intergovernmental
and non-governmental organizations, business community, women’s advocacy groups and
other sections of civil society in combating trafficking in women;

Convinced that all forms of violence against women which is a heinous crime,
including trafficking in women, are incompatible with the dignity and worth of a human
person; ‘

1

Affirming that research and studi‘ s should be conducted on all important aspects of

I
women in development with special emphasis on trafficking in women;

Recognizing the important role being played by regional and sub-regional
organizations such as ASEAN, SAARC,| Mekong Regional Law Centre, national authorities,
NGOs and other sections of civil societs'r in combating trafficking in women;

Urging the international, multilaterlal and bilateral donor agencies and organizations to
provide financial support towards the implementation of the various recommendations and

proposals for action, as contained in this Accord and Plan of Action;

Adopt the Accord and Plan of Action for Combating Trafficking in Women in the
Asian and Pacific region.

I. National Level

A. General

1. Establish and strengthen mulltisectoral national mechanisms such as national
committees which consist of concerned Government agencies, NGOs and other
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10.

11.

relevant entities of civil society. -

Formulate national plans of action in each country, specifically on trafficking and
commercial sexual exploitation of women and children (hereinafter referred to as
"trafficking”) in line with the relevant provisions of the Beijing Platform for Action,
the Stockholm Agenda for Action, and SAARC resolutions, in close collaboration
among all related government agencies, with NGOs and other relevant entities of
civil society. “

Allocate needed financial and human resources to implement national plans of action
in countries which have already formulated a National Plan of Action.

Undertake the preparation of national situation analysis on the problems of trafficking
to be updated at least every two years in collaboration with NGOs and other
relevant entities of civil society.

Enact laws where none exist and amend existing ones on trafficking to ensure
decriminalization and confidentiality of victims, higher penalties for exploiters and
traffickers, including clients and guardians, and adoption of victim-sensitive
legal/judicial procedures, with scope for the participation of NGOs and other entities
of civil society.

Establish special units in law | enforcement agencies, staffed with trained police
officers including female police officers, to handle cases of trafficking.

Provide more support to and promote further collaboration with NGOs and other
entities in civil society which have been working on this issue.

Undertake a holistic, integrated and multi-level consortium approach in collaboration
with NGOs and other entities |of civil society to plan, implement and monitor
projects. '

Develop a sustained community |based partnership in combating trafficking.

Amend laws, rules and regulations in order to allow assistance to victims of
trafficking.

Build a core of committed publ‘ic officials and improve governmental systems and
procedures in assisting the victims trafficked.
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B. Prevention

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Provide legal literacy amongst concerned law enforcement officers, organizations and
people at large. ‘

Provide basic education, and relevant and quality training for gainful employment to
women and children.

Provide more and better employment opportunities to women and children of
appropriate age. ‘

Formulate programmes for economic empowerment for women, such as increased
amount of direct loan with very low or no interest from government banks, for
selfemployment activities.

Formulate specific affirmative actions for especially vulnerable groups of women and
children, such as scholarship programmes for children at risk, or comprehensive
community-based initiatives, or collaboration with private sector for career training
and development.

Educate and mobilize the business| community, including new information technologies
and tourism related industries, as well as the media in combating trafficking.

Foster cooperation with media organizations to develop sensitivity and a code of
ethics to the rights of trafficked lpersons, including the right to privacy and positive
imaging of women in the media.

Disseminate as widely as possible, through mass media for awareness raising,

information on laws, instruments:, and protocol and conduct information campaigns
on the realities of trafficking in women to the general public, including forms which

can be easily understood by children and illiterate women.

Strengthen training activities of strategic target groups, such as lawyers and judges,
and law enforcement personnel, including police and immigration officers.

Undertake appropriate socio—ecolnomic interventions and establish mechanisms in
regions and areas which are targeted by traffickers.

Strengthen and support NGOs and other entities of civil society which have direct
access to women and children at| risk.
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25.

26.

Devise more popular and innovative forms of education and consciousness raising ,
on the issue, including use of local languages and dialects to outreach vulnerable
groups and communities such as indigenous peoples.

Introduce free and compulsory education (where none exists) from elementary to
high school level for all children.

Provide gender sensitive and other appropriate training and invest in capacity
building to empower women and girls who could become the victims of
trafficking, in collaboration with experienced NGOs and other entities in civil
society.

Undertake comprehensive research on the social and economic cause of the sex
industry at the national and international level particularly highlighting the factors
that facilitate trafficking of women and children, and the cases of forced labour,
slavery and slavery like practices. The surveys and research data should be able
to provide information and understanding on the dynamics, causes and forms of
the buying and selling of women, especially on the demand side ie. sex tours,
mail order brides, export of enfertainers, etc.

C. Protection and humanitarian treatment of victims

21.

28.

29.

30.

3L

32.

33.

Formulate or strengthen gender/child-sensitive judicial processes and training of
judicial staff including judges, clerks, prosecutors to prevent the re-victimization of
the victims of trafficking.
Ensure humane treatment of victims of trafficking under existing laws. ‘
Conduct health impact studies on victims of trafficking.

Follow-up on convicted traffickers to prevent recidivism.

Protect victims of trafficking, |their family members and service providers from
reprisals of the perpetrators, including persons in positions of authority.

Develop and implement witness protection laws and procedures.

Provide access to competent and qualified interpreters/translators during all
proceedings, and make available all relevant documents and records to the victim
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35.

36.

317.

38.

39.

40.

41.

42.

43.

of trafficking.
Provide free legal assistance.

Find legal possibilities of redress for economic, physical and psychological damage
caused to them.

Provide victims of trafficking access to the embassy/consulate of their home
country or, if there is no embassy/consulate representation, provide access to a
diplomatic representative of the State or to any national or international authority
vested with the task of protecting such persons.

Take positive steps not to hold victims of trafficking in detention at any time in
the course of investigation and prosecution of cases against traffickers. Moreover,
avoid placing the burden of proof in any prosecution on trafficking or related
criminal proceeding on the victims.

Make efforts to formulate/revise appropriate laws to avoid prosecuting victims for
the use of false travel or other documents and/or visas.
Provide legal representation to vi[ctims of trafficking in criminal or other proceedings
that may result in detention, deportation or loss of legal status, and provide legal
representation free of cost if the [‘ictim cannot afford to pay.

Utilize all funds/possessions of f e person convicted of trafficking for paying any
debts the victim might have incurred as a consequence of being trafficked in
addition to ensuring adequate compensation.

Accord to the victims of 1:rafﬁcktng who are arrested under the criminal law of the
country for committing an alleged crime, the following consideration: Physical,
psychological or economic duresis or coercion suffered by the victims of trafficking
should be considered as part of| any defense of duress or coercion during pretrial
and trial proceedings and as mitigating circumstances in sentencing, if convicted.

The voluntary movement of citizens should not be prevented or obstructed, including
victims of trafficking out or into |their own country at all times.

Governments of the countries O|f origin should use all possible diplomatic channels
and resources in destination and transit countries to protect their nationals abroad.
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D. Sanctions against traffickers

44.

45.

46.

47.

Confiscate assets of traffickers. -
Compensate victims of trafficking.

Reform labour laws to include provisions against debt bondage and sexual
harassment.

Investigate, arrest and prosecute officials involved in trafficking.
Take into consideration that extremely severe penalties (e.g. death penalty) against

traffickers are less effective as judges are reluctant to pass such punishment
while ensuring the complete enforcement of law relating to trafficking.

E. Medical and psychological intervention

49.

F. Repatriation and reintegration

51

52.

M.

Provide adequate, confidential and affordable medical and psychological care, such
as counselling centres by the State or, if no adequate State agency exists, by a
private agency funded by the State.

Provide strictly confidential HIV testing services only if requested by the person
concerned. Additionally, any ‘and all HIV testing must be accompanied with
appropriate pre- and post—tes!t counselling. The standard provided in the UN
Centre for Human Rights land World Health Organization Report of an
International Consultation on AIDS and Human Rights, Geneva, July 1989 shall be

followed.

Set up guidelines including detailed procedures related to assistance and treatment
of victims and the coordination |of actions among designated responsible agencies.

Focus on more empowering measures rather than suppressive ones.

Prepare agreed procedures a‘mong various authorities involved in combating
trafficking such as the departments of immigration and the police, embassies
and/or consulates, NGOs and public welfare agencies.

Develop survivor programmes 'which help the victims of trafficking in becoming
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active agents in engaging society to confront trafficking issues.

B5. Improve the reintegration process for victims of trafficking with systematic
assistance to reintegrate them . into their societies and with follow—up activities.

56. Provide assistance to victims who need assistance in the areas of employment,
education or further vocational and other training, housing and special health care
and services. '

57. Develop and provide clearly defined but flexible reintegration programmes to be
providled by the local 4dgencies, whether they be governmental or
non-governmental organizations.

B&. Promote consultative processes with victims and organizations dealing with victims
of trafficking in the formulation of legal reforms, protection and reintegration
strategies.

59, Facilitate the safe return of victims of trafficking, in line with their wishes, seeking
flexibility in bilateral agreements in cases where victims express the wish not to
return to the country of origin.

|

60. Enhance the role of local government in providing social support for victims of

trafficking.

61. Create and support multi—djscipllinary teams to address the aspects of healing and
redress for victims of trafficking.

62. Establish (where none exists) | government mechanisms for the reintegration of
victims of trafficking.

" 63. Support family and community-based programmes for victims of trafficking.

64. Provide the necessary funds to enable victims of trafficking to return to their

homecountry and for court procc':edings.

G. Information/Monitoring Mechanisms

65. Ensure integration of the principles contained in key international laws and
instruments such as CEDAW,| CRC, Beijing Platform for Action and Stockholm

Agenda for Action into national policies and programmes.
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67.

68.

69.

70.

71.

72.

73.

74.

75.

76.

Organize, encourage and support information and prevention campaigns in the
countries of origin and destination aimed at clarifying the opportunities and the
legal rights of women in case they decide to migrate so that they can make
informed decisions and seek help in case they fall victim to trafficking.

Increase the use of multi-media technologies for information sharing and educational

Monitor child pornography, including the Internet and make the monitoring reports

Identify and map source areas, routes, and destinations of trafficked women and

Undertake comprehensive, action-oriented, culturally-sensitive research into the

Promote the involvement of embassies and consulates in the countries of origin in

information dissemination, prevention, protection, repatriation and reintegration

Develop programmes in cooperation with NGOs, both in countries of origin and

the best position to reach the women and children
should be provided with effective support through

Promote and facilitate the exchange of information between relevant organizations

Stimulate and sustain participation of all concerned groups in society including youth

purposes by parties engaged in the struggle to prevent trafficking.
available to concerned authorities.
children and establish a reliable and relevant database.
situation of trafficking.
Introduce systematic procedures for documenting cases of trafficking in women.
|
activities.
destination, where they are in
involved. To this end, NGOs
inter alia, greater development |cooperation.
in the countries of origin, trans|,it and destination.
. Participation
at community, local and national|level.

Enlist active participation of elected representatives, traditional and religious leaders.
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II. Sub-regional/Regional/Multi—lateral Levels

10.

11.

12.

Create sub-regional and bilateral treaties setting the framework for detailed procedures
to be taken against trafficking in women.

Implement regional and sub-regional Plan for Action for Children, such as ASEAN
and SAARC.

Promote international mutual assistance in law, enforcement, including sharing
evidence, exchange of information, joint investigation and exchange programmes.

Promote cooperation and link-up with international monitoring organizations, including
CEDAW Committee, Human Rights Committee, UN Human Rights Commission,
Committee on the Rights of the :‘Child, INTERPOL, among others, to monitor the
situation of trafficking. :

Establish regional and sub-regional framework including focal points for trafficking.

Encourage networking and coordination of organizations, institutions and professional
bodies, at the national, sub-regional, and regional levels.

Endeavour to hold a forum on an annual basis for exchange of experience,
coordination and cooperation to| follow-up Beijing Fourth World Conference on
Women and Stockholm World Congress against Commercial Sexual Exploitation of
Children.

Support and strengthen the UN inter-agency follow-up mechanisms for Beijing
Platform for Action and establish such mechanisms for the Stockholm conference.

Encourage and support the Work| in the area of trafficking in women of the UN
Special Rapporteur on Violence against Women, who has explored these acts as one
of the causes of violations of human rights and fundamental freedoms of women

and girls, providing to her all relévant information.

Consider establishing a regional task for(;e against trafficking.

Monitor and assess effectiveness ’of international, regional, and subregional
instruments to eliminate trafficking.

Encourage bilateral partnership within the framework of official development
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13.

14.

15.

16.

17.

18.

19.

20.

assistance in projects against trafficking.
Establish centres for assisting the victims of trafficking where there are victims.

Promote more collaboration, coordination and cooperation among international agencies
to maximize existing resources by avoiding the duplication of activities.

Analyze economic dimensions of trafficking in order to devise appropriate measures
to combat trafficking. ‘

Integrate this issue into new dimensions such as human security and combating and
preventing organized crimes. |

Reinforce the recognition of trafficking as a violation of women human rights.

Explore the possibility of establishing new regional mechanisms to implement this
plan of action. |

Integrate this issue into importlant political and economic forum such as ASEM
Forum and APEC. ‘

Explore the possibility of establishing regional funds to assist victims of trafficking
for repatriation and reintegration |purposes.
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Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime

Preamble

The States Parties to this Protocol,
Declaring that effective action to prevent aﬁd combat trafficking in persons, especially women and
children, requires a comprehensive international approach in the countries of origin, transit and
destination that includes measures to prevent such trafficking, to punish the traffickers and to
protect the victims of such trafficking, 1nc1ud1ng by protecting their internationally recognized human
rights, ;

Taking into account the fact that, despite the existence of a variety of international instruments
containing rules and practical measures to combat the exploitation of persons, especially women and
children, there is no universal instrument that addresses all aspects of trafficking in persons,
Concerned that, in the absence of such an mstrument, persons who are vulnerable to trafficking will
not be sufficiently protected,

Recalling General Assembly resolution 53/111 of 9 December 1998, in which the Assembly decided
to establish an open-ended intergovernmental ad hoc committee for the purpose of elaborating a
comprehensive international convention against transnational organized crime and of discussing the
elaboration of, inter alia, an international instrument addressing trafficking in women and children,
Convinced that supplementing the United Nétions Convention against Transnational Organized Crime
with an international instrument for the pre‘:'ention, suppression and punishment of trafficking in
persons, especially women and children, will be useful in preventing and combating that crime,

Have agreed as follows:

I. General provisions

Article 1

Relation with the United Nations Convention against Transnational Organized Crime

1. This Protocol supplements the United NaI ions Convention against Transnational Organized Crime.
It shall be interpreted together with the Convention.

2. The provisions of the Convention shall a;l)ply, mutatis mutandis, to this Protocol unless otherwise
provided herein.

3. The offences established in accordance VVlith article 5 of this Protocol shall be regarded as
offences established in accordance with the Convention.

Article 2

Statement of purpose

The purposes of this Protocol are:
(a) To prevent and combat trafficking in persons, paying particular attention to women and children;

(b) To protect and assist the victims of suclh trafficking, with full respect for their human rights;
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and
(c) To promote cooperation among States Parties in order to meet those objectives.

Article 3

Use of terms

For the purposes of this Protocol: ‘

(a) Trafficking in persons shall mean the recruitment, transportation, transfer, harbouring or receipt
of persons, by means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a person having control over another
person, for the purpose of exploitation.

Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other
forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery,
servitude or the removal of organs;

(b) The consent of a victim of trafficking in persons to the intended exploitation set forth in
subparagraph (a) of this article shall be irrelevant where any of the means set forth in
subparagraph (a) have been used;

(c) The recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of
exploitation shall be considered trafficking in persons even if this does not involve any of the
means set forth in subparagraph (a) of this article;

(d) Child shall mean any person under eighteen years of age.

Article 4

Scope of application
This Protocol shall apply, except as otherwise stated herein, to the prevention, investigation and
prosecution of the offences established in acr‘:ordance with article 5 of this Protocol, where those
offences are transnational in nature and invol‘lve an organized criminal group, as well as to the
protection of victims of such offences.

Article 5

Criminalization

1. Each State Party shall adopt such legislative and other measures as may be necessary to
establish as criminal offences the conduct|set forth in article 3 of this Protocol, when committed
intentionally.

2. Each State Party shall also adopt such legislative and other measures as may be necessary to
establish as criminal offences:
(a) Subject to the basic concepts of its legal system, attempting to commit an offence established in
accordance with paragraph 1 of this article; '
(b) Participating as an accomplice in an offelnce established in accordance with paragraph 1 of this
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article; and :
(c) Organizing or directing other persons to commit an offence established in accordance with
paragraph 1 of this article. 1 '

II. Protection of victims of trafficking in persons

Article 6

Assistance to and protection of victims of trafficking in persons

1. In appropriate cases and to the extent possible under its domestic law, each State Party shall
protect the privacy and identity of victims of trafficking in persons, including, inter alia, by
making legal proceedings relating to such trafficking confidential.

2. Each State Party shall ensure that its domestic legal or administrative system contains measures
that provide to victims of trafficking in pérsons, in appropriate cases:
(a) Information on relevant court and administrative proceedings;
(b) Assistance to enable their views and concerns to be presented and considered at appropriate
stages of criminal proceedings against offenders, in a manner not prejudicial to the rights of the
defence. :

3. Each State Party shall consider implementing measures to provide for the physical, psychological
and social recovery of victims of trafﬁckihg in persons, including, in appropriate cases, in
cooperation with nongovernmental organiz‘ations, other relevant organizations and other elements
of civil society, and, in particular, the provision of:

(a) Appropriate housing;

(b) Counselling and information, in particulall' as regards their legal rights, in a language that the

victims of trafficking in persons can understand;

(c) Medical, psychological and material assisltance; and

(d) Employment, educational and training oplportunities.

4. Each State Party shall take into account, [in applying the provisions of this article, the age,
gender and special needs of victims of U‘:ftfﬁcking in persons, in particular the special needs of
children, including appropriate housing, education and care.

5. Each State Party shall endeavour to provllde for the physical safety of victims of trafficking in
persons while they are within its territory.

6. Each State Party shall ensure that its dO{nestic legal system contains measures that offer victims
of trafficking in persons the possibility of obtaining compensation for damage suffered.

Article 7

Status of victims of trafficking in persons inI receiving States

1. In addition to taking measures pursuant to article 6 of this Protocol, each State Party shall
consider adopting legislative or other app'ropn’ate measures that permit victims of trafficking in
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persons to remain in its territory, temporarily or permanently, in appropriate cases.

2. In implementing the provision contained in paragraph 1 of this article, each State Party shall give

appropriate consideration to humanitarian and compassionate factors.

Article 8
Repatriation of victims of trafficking in persons

1.

The State Party of which a victim of trafficking in persons is a national or in which the person
had the right of permanent residence at the time of entry into the territory of the receiving State
Party shall facilitate and accept, with due regard for the safety of that person, the return of that
person without undue or unreasonable delay.

. When a State Party returns a victim of trafficking in persons to a State Party of which that

person is a national or in which he or she had, at the time of entry into the territory of the
receiving State Party, the right of permarient residence, such return shall be with due regard for
the safety of that person and for the status of any legal proceedings related to the fact that the
person is a victim of trafficking and shall preferably be voluntary.

. At the request of a receiving State Party, a requested State Party shall, without undue or

unreasonable delay, verify whether a person who is a victim of trafficking in persons is its
national or had the right of permanent residence in its territory at the time of entry into the
territory of the receiving State Party.

. In order to facilitate the return of a victim of trafficking in persons who is without proper

| . . .
documentation, the State Party of which that person is a national or in which he or she had the
right of permanent residence at the time :of entry into the territory of the receiving State Party
shall agree to issue, at the request of the receiving State Party, such travel documents or other

authorization as may be necessary to enable the person to travel to and re-enter its territory.

. This article shall be without prejudice to' any right afforded to victims of trafficking in persons

by any domestic law of the receiving State Party.

. This article shall be without prejudice to any applicable bilateral or multilateral agreement or

arrangement that governs, in whole or inI part, the return of victims of trafficking in persons.

III. Prevention, cooperation and other measures

Article 9
Prevention of trafficking in persons
1.

States Parties shall establish comprehensive policies, programmes and other measures:

(a) To prevent and combat trafficking in pc:arsons; and
(b) To protect victims of trafficking in persons, especially women and children, from revictimization.
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2. States Parties shall endeavour to undertake measures such as research, information and mass
media campaigns and social and economic initiatives to prevent and combat trafficking in persons.

3. Policies, programmes and other measures established in accordance with this article shall, as
appropriate, include cooperation with non-governmental organizations, other relevant organizations
and other elements of civil society.

4. States Parties shall take or strengthen measures, including through bilateral or multilateral
cooperation, to alleviate the factors that make persons, especially women and children, vulnerable
to trafficking, such as poverty, underdevelopment and lack of equal opportunity.

5. States Parties shall adopt or strengthen legislative or other measures, such as educational, social
or cultural measures, including through bilateral and multilateral cooperation, to discourage the
demand that fosters all forms of exploitation of persons, especially women and children, that leads
to trafficking.

Article 10

Information exchange and training

1. Law enforcement, immigration or other relevant authorities of States Parties shall, as appropriate,

cooperate with one another by exchangmg information, in accordance with their domestic law, to
enable them to determine:

(a) Whether individuals crossing or attempting to cross an international border with travel
documents belonging to other persons olr without travel documents are perpetrators or victims of
trafficking in persons;

(b) The types of travel document that md1v1duals have used or attempted to use to cross an
international border for the purpose of trafﬁckmg in persons; and

(c) The means and methods used by orgaruzed criminal groups for the purpose of trafficking in
persons, including the recruitment and transportatlon of victims, routes and links between and
among individuals and groups engaged m such trafficking, and possible measures for detecting

them.

2. States Parties shall provide or strengtherll training for law enforcement, immigration and other

relevant officials in the prevention of trafficking in persons. The training should focus on methods

used in preventing such trafficking, pmsécuﬁng the traffickers and protecting the rights of the

victims, including protecting the victims ‘from the traffickers. The training should also take into

account the need to consider human rights and child- and gender-sensitive issues and it should
encourage cooperation with non—governmlental organizations, other relevant organizations and other

elements of civil society.

3. A State Party that receives information lshall comply with any request by the State Party that
transmitted the information that places restrictions on its use.

Article 11
Border measures
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Article 12
Security and control of documents

. Without prejudice to international commitments in relation to the free movement of people, States
Parties shall strengthen, to the extent possible, such border controls as may be necessary to
prevent and detect trafficking in persons.

. Each State Party shall adopt legislative or other appropriate measures to prevent, to the extent
possible, means of transport operated by commercial carriers from being used in the commission
of offences established in accordan_ce with article 5 of this Protocol.

. Where appropriate, and without prejudice to applicable international conventions, such measures
shall include establishing the obligation of commercial carriers, including any transportation
company or the owner or operator of any means of transport, to ascertain that all passengers are
in possession of the travel documents required for entry into the receiving State.

. Each State Party shall take the necessary measures, in accordance with its domestic law, to
provide for sanctions in cases of violation of the obligation set forth in paragraph 3 of this
article.

. Each State Party shall consider taking measures that permit, in accordance with its domestic law,
the denial of entry or revocation of visas of persons implicated in the commission of offences
established in accordance with this Protqcol.

. Without prejudice to article 27 of the Convention, States Parties shall consider strengthening
cooperation among border control agenciés by, inter alia, establishing and maintaining direct
channels of communication. ‘

Each State Party shall take such measures as may be necessary, within available means:
(a) To ensure that travel or identity documents issued by it are of such quality that they cannot

easily be misused and cannot readily b(‘a falsified or unlawfully altered, replicated or issued; and

(b) To ensure the integrity and security of| travel or identity documents issued by or on behalf of

Article 13
Legitimacy and validity of documents

the State Party and to prevent their unlawful creation, issuance and use.

At the request of another State Party, a State Party shall, in accordance with its domestic law,

verify within a reasonable time the legitimzricy and validity of travel or identity documents issued or

purported to have been issued in its name and suspected of being used for trafficking in persons.

IV. Final provisions

Article 14
Saving clause

1. Nothing in this Protocol shall affect the rights, obligations and responsibilities of States and
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individuals under international law, including international humanitarian law and international
human rights law and, in particular, where applicable, the 1951 Convention 4 and the 1967
Protocol 5 relating to the Status of Refugees and the

principle of non-refoulement as contained therein.

. The measures set forth in this Protocol shall be interpreted and applied in a way that is not

discriminatory to persons on the ground that they are victims of trafficking in persons. The
interpretation and application of those measures shall be consistent with internationally recognized
principles of non-discrimination.

Article 15
Settlement of disputes

L

Article 16

States Parties shall endeavour to settle disputes concerning the interpretation or application of this
Protocol through negotiation.

. Any dispute between two or more States Parties concerning the interpretation or application of

this Protocol that cannot be settled through negotiation within a reasonable time shall, at the
request of one of those States Parties, be submitted to arbitration. If, six months after the date of
the request for arbitration, those States

Parties are unable to agree on the organization of the arbitration, any one of those States Parties
may refer the dispute to the Intemationaj Court of Justice by request in accordance with the
Statute of the Court. |

. Each State Party may, at the time of signature, ratification, acceptance or approval of or

accession to this Protocol, declare that it [does not consider itself bound by paragraph 2 of this
article. The other States Parties shall not be bound by paragraph 2 of this article with respect to
any State Party that has made such a re’servation.

. Any State Party that has made a reservation in accordance with paragraph 3 of this article may

at any time withdraw that reservation by| notification to the Secretary-General of the United
Nations.

Signature, ratification, acceptance, approval |and accession

1.

This Protocol shall be open to all States |for signature from 12 to 15 December 2000 in Palermo,
Italy, and thereafter at United Nations Headquarters in New York until 12 December 2002.

. This Protocol shall also be open for signature by regional economic integration organizations

provided that at least one member State :of such organization has signed this Protocol in

accordance with paragraph 1 of this article.

. This Protocol is subject to ratification, acceptance or approval. Instruments of ratification,

acceptance or approval shall be deposited; with the Secretary-General of the United Nations. A
regional economic integration organization may deposit its instrument of ratification, acceptance or

- 155 -



approval if at least one of its member States has done likewise. In that instrument of ratification,
acceptance or approval, such organization shall declare the extent of its competence with respect
to the matters governed by this Protocol. Such organization shall also inform the depositary of
any relevant modification in the extent of its competence.

. This Protocol is open for accession by any State or any regional economic integration

organization of which at least one member State is a Party to this Protocol. Instruments of
accession shall be deposited with the Secretary-General of the United Nations. At the time of its
accession, a regional economic integration organization shall declare the extent of its competence
with respect to matters governed by this :Protocol. Such organization shall also inform the
depositary of any relevant modification in the extent of its competence.

Article 17
Entry into force

1.

Article 18
Amendment
1.

This Protocol shall enter into force on the ninetieth day after the date of deposit of the fortieth
instrument of ratification, acceptance, approval or accession, except that it shall not enter into
force before the entry into force of the Convention. For the purpose of this paragraph, any
instrument deposited by a regional economic integration organization shall not be counted as
additional to those deposited by member States of such organization.

. For each State or regional economic integration organization ratifying, accepting, approving or

acceding to this Protocol after the deposit of the fortieth instrument of such action, this Protocol
shall enter into force on the thirtieth day;after the date of deposit by such State or organization
of the relevant instrument or on the date' this

Protocol enters into force pursuant to paragraph 1 of this article, whichever is the later.

After the expiry of five years from the entry into force of this Protocol, a State Party to the
Protocol may propose an amendment and|file it with the Secretary—General of the United Nations,
who shall thereupon communicate the proposed amendment to the States Parties and to the
Conference of the Parties to the Conventi'on for the purpose of considering and deciding on the
proposal. The States Parties to this Proto:col meeting at the Conference of the Parties shall make
every effort to achieve consensus on each amendment. If all efforts at consensus have been
exhausted and no agreement has been ree:ached, the amendment shall, as a last resort, require for
its adoption a two-thirds majority vote of the States Parties to this Protocol present and voting
at the meeting of the Conference of the Parties.

. Regional economic integration organizations, in matters within their competence, shall exercise

their right to vote under this article With: a number of votes equal to the number of their
member States that are Parties to this P{otocol. Such organizations shall not exercise their right
to vote if their member States exercise theirs and vice versa.

. An amendment adopted in accordance with paragraph 1 of this article is subject to ratification,

acceptance or approval by States Parties.l

'
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4. An amendment adopted in accordance with paragraph 1 of this article shall enter into force in
respect of a State Party ninety days after the date of the deposit with the Secretary—General of
the United Nations of an instrument of ratification, acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding on those States Parties which have
expressed their consent to be bound by 1t Other States Parties shall still be bound by the
provisions of this Protocol and any earliet amendments that they have ratified, accepted or
approved.

Article 19

Denunciation ‘

1. A State Party may denounce this Protocol by written notification to the Secretary-General of the
United Nations. Such denunciation shall become effective one year' after the date of receipt of the
notification by the Secretary-General. '

2. A regional economic integration organization shall cease to be a Party to this Protocol when all
of its member States have denounced it.

Article 20
Depositary and languages i
1. The Secretary—-General of the United Nations is designated depositary of this Protocol.

I
|

2. The original of this Protocol, of which the Arabic, Chinese, English, French, Russian and Spanish
texts are equally authentic, shall be depoéited with the Secretary-General of the United Nations.
IN WITNESS WHEREOF, the undersignled plenipotentiaries, being duly authorized thereto by
their respective Governments, have signeld this Protocol.
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ASEM Foreign Ministers’ Meeting, Beijing 24-25 May 2001

ASEM Action Plan to Combat Trafficking in Persons,

Especially Women and Children
- An Initiative from Sweden, Thailand and the Philippines

"The Ministers recognized that tra‘fficking in women and children was a growing
concern to all and welcomed the UN Convention against Transnational Organized
Crime and its Protocols. ASEM Pax"tners would intensify cooperation to combat the
hideous crime of trafficking in hurrllan beings with a view to ensuring respect and
protection of the rights of victims o’f trafficking, especially women and children. The
Ministers welcomed the action plan‘ prepared by the Core Group Expert Meeting on
ASEM initiative on Trafficking in Women and Children”

(Paragraph 15, Chairman’s Staterflent of the Third ASEM Foreign Ministers’
Meeting Beijing, China, 24-25 May 2001)

- 170 -



Background
At ASEM 3 in Seoul in 2000, Leaders éxpressed their commitment to addressing global
issues of common concern such as transnational crime, including smuggling, exploitation of
migrants and trafficking of persons, in particular of women and children for the purpose of
sexual exploitation.

Action Plan

1. To strengthen knowledge and overall co—ordination

1.1 Advance systematic research and effective methodologies for data collection and
exchange of information in order to improve and complement assessments of
magnitude and nature of the situation of trafficking in women and children in Asia
and Europe.

1.2 Encourage and develop appropriate mechanism of regional, subregional and

interregional co-operation both w1th regard to prevention of trafficking in persons and
protection of and assistance to victims.

1.3 Encourage and strengthen co-operaLon between countries of origin, transit and
destination to make national legislations compatible with the UN Protocol to Prevent,
Suppress and Punish Trafficking iri Persons, Especially Women and Children.

1.4 Encourage and facilitate cross border information and law enforcement operations.

2. To prevent and combat trafficking

2.1 Apply a gender perspective and address and address the rights of women in national
development polices and programs.

2.2 Emphasis the rights of women and children in formal as well as in non-formal
education.
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2.3 Encourage and support fact-finding and research to explore, assess and analyse the

demand for the most common forms of exploitation of trafficked women and children,

in particular for commercial sex services, in order to design strategies to influence
attitudes.

24 Ensure good quality, relevant basic :education, including life skills, as well as livelihood

opportunities, in line with UN Conventipn of the Rights of the Child, for children most
at risk of being trafficked.

2.5 Endeavour to provide viable employment or other livelihood opportunities for women in

line with the UN Convention on Elimination of All Forms of Discrimination Against
Women.

2.6 Undertake persistent and pervasive information campaigns targeted at at-risk groups,
including families and cornmunities,j in consultation with countries concerned. Linking

such campaigns 'to those being carried out to combat the spread of HIV/Aids should
be considered. !

2.7 Strive to mobilise support from noni—governrnental organizations and other members of

civil society, the corporate sector, in particular tourism-related business, and the mass
media to raise public awareness.

3. To strengthen law—enforcement and protection of victims of trafficking

3.1 Encourage adoption of such legislatllve and other measures as may be necessary to
make trafficking in persons a criminal offence in line with the UN Convention against

|
Transnational Organized Crime and its supplementing Protocol to Prevent, Suppress
and Punish Trafficking in Persons,| Especially Women and Children

3.2 Sensitize law enforcement personne}, immigration officers and other officials and staff
concerned of trafficking, to ensure }that they understand the phenomenon of trafficking,

and its consequences, and thus, respect the rights of women and children and their
dignity.

3.3 Provide victims of trafficking with ’the psychological and social assistance immediately
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needed

34 Provide victims of trafficking with information on their legal rights, including

facilitating the provision of legal aid free of charge in a language they understand.

35 To the extent possible under its domestic law, undertake measures to protect the

privacy and identity of victims of fra.fﬁcking during legal proceeding and be sensitive
to their needs and interests, in particular when dealing with children.

3.6 Consider adopting measures that permit victims of trafficking to remain in the country

of destination temporarily or permanently, where possible and appropriate.

4. To promote the recovery, repatriation and reintegration of trafficked

women and children

41

Enhance and exchange documentatién of experiences and lessons learned regarding
recovery, repatriation and reintegration, in order to develop and provide appropriate
short and long-term assistance to the victims of trafficking.

4.2 Consolidate and institutionalize effedtive interventions and methods of recovery,

43

repatriation, and reintegration of vic::tims to avoid stigmatization and re-victimization,
and to provide sustainable solutions to their needs.

Facilitate and develop co—operation between governments and non—-governmental
organizations in order to strengther|1 the overall capacity to assist the victims. This

may include providing victims with appropriate shelter, counselling and other support,
both short and longer term

5. Monitoring and follow—up activities

5.1

- ASEM Child Welfare Initiative

Address, where feasible, aspects pertinent to trafficking in women and children in the
planning and implementation of alrf’aady endorsed initiatives by ASEM Leaders, such

as

- Ministerial Conference on Co-operation for the Management of the Migratory Flows

Europe-Asia
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- Initiative on HIV-Aids

- Symposium on Law Enforcement Organ’s Cooperation in Combating Transnational
Crimes. |

- Anti-Corruption Initiative

- Anti-Money Laundering Initiative

5.2 Support follow—up activities to be developed to facilitate the implementation of the
action plan;

5.21 An experts’ meeting to discuss legislative measures required to bring national
legislation in line with the UN Convention against Transnational Organised Crime
and its Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children

5.2.2 A seminar to exchange experiencé on promotion of gender perspectives in relation to
trafficking of women and children for the purpose of commercial sexual exploitation,
Such a seminar will discuss various best practices, focussing on patterns of
causality and strategies to address trafficking, including, promotion of respect for
gender equality. ‘

5.2.3 A multi-country study on the prta;valence and characteristics of the demand for
services provided by trafficked women and children. Such a study should help
identify appropriate measures to l:ombat trafficking

5.24. A conference for the purpose of sharing experiences, methods and approaches
learned from various interventions for recovery, repatriation and reintegration in
order to identify and adopt best |practice in this respect. Such a conference will
examine different models of Government-NGO co-operation.

The philippines, Sweden .and Thailand z}s co-partners of the Comprehensive Initiative to
Combat Trafficking in Women and Children will initiate the follow—-up activities outlined in
Paragraph 5, encouraging all ASEM PaJ"tners to actively participate in these activities. The
three co-partners will submit a progress report on this Initiative through the ASEM Senior
Offcials’ Meeting (SOM) to the ASEM Foreign Ministers’ Meeting(FMM), the Ministerial
Conference on Co-operation for the Management of the Migratory Flows Europe-Asia and
to ASEM 4 in Copenhagen in 2002.
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W= el 2 Zevsiz wE, 2000, (U.S. Victims of
Trafficking and Violence Protection Act of 2000)

Summary
- by
Ms. Térri Ann Motosue
White & Case LLP, New York City

[0 OUTLINE OF PRESENTATION

I.
II.
m

v.

I.

O Public Law 106-386

Introduction
Overview of the Law
Specific Provisions

- Section 105 - Interagency Task Force

« Section 108 - Minimum Standards fpr the Elimination of Trafficking

- Section 109 - Assistance to Foreign Countries to Meet Minimum Standards

- Section 110 - Actions Against Governments Failing to Meet Minimum Standards
» Section 111 - Actions Against Signiﬁcant Traffickers ‘

- Section 112 - Strengthening Prosecution and Punishment of Traffickers

Current News

INTRODUCTION

O About $94.5 million for FY 2001 and[ 2002
O The purpose of the law is to combat trafficking through the "three P” approach :

- Prevention of Trafficking
« Protection of victims
» Prosecution of traffickers

[] Definition of "Severe Form of Trz?fﬁcking"
(1) sex trafficking in which a commercial sex act is induced by force, fraud, or coercion,

or in which the person induced to perform such act has not attained 18 years of age; or

(2) The recruitment, harboring, transportation, provision, or obtaining of a person for labor
or services, through the use of force, [fraud, or coercion for the purpose of subjection to

|
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involuntary servitude, peonage debt, bondage, or slavery

II. OVERVIEW OF THE LAW

[0 What Does the Law Do? _
O Mandates that governments satisfy certain "minimum standards” or make significant
efforts to bring itself into compliarice with such standards;
O Authorizes the President to fund U.S. and foreign programs to meet the minimum
standards; '
O Require that the U.S. State Dept.‘t compile an annual report regarding the status of
trafficking; ‘
Creates sanctions against foreign persons involved with trafficking; and
Toughens the penalties against Uafﬁckers convicted in the U.S.

o O

II. SPECIFIC PROVISION

[0 Section 105
<Interagency Task Force> |
O General mandate of the Task Force is to monitor and combat Trafficking
O Specifically, the Task Force is re::sponsible for :
- Assisting the Secretary of state in his reporting task;
- Assessing the progress of the U.S. and of other nations in preventing trafficking;
- Facilitating and accessing interagency cooperation to collect data on trafficking in
persons;
- Facilitating and accessing international cooperation with countries of origin, transit,
and destination; and
» Facilitating and accessing the influence of the international sex tourism industry on
the trafficking of women and children;

<Members of the Task Force>
O Appointed by the President v
O Shall include at least most of the! cabinet members of the administration
0] 'As of July 12, 2001, the Task Force had not been established.
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[ Section 108
<Minimum Standards for the Elimination of Trafficking>
O What are the Minimum Standards?

1. The government must prohibit Trafficking and punish acts of Trafficking;

2. The government must prescribe punishment for the knowing commission of
Trafficking which is commensurate with that for grave crimes;

3. The government must prescribe punishment for the knowing commission of
Trafficking that is sufﬁcientlj stringent to deter and whick adequately reflects
the heinous nature of the offense; and

4, The government must make "serious and sustained efforts”.

O What are other factors that should be considered as indicia of "serious and sustained
efforts”? ‘

1. Whether the country Vigorouély investigates and prosecutes acts of Trafficking
that take place within its territory.

2. Whether the government has adopted measures to prevent Trafficking.

3. Whether the government protects victims if Trafficking and encourages their
assistance in the investigatiorf and prosecution of Trafficking.

4. Whether the government cooperates with other governments in the investigation
of Trafficking and prosecution of traffickers.

5. Whether the government extraidites persons charged with trafficking on
substantially the same terms jand to substantially the same extent as persons
charged with other serious crilmes.

6. Whether the government monitors immigration and emigration patterns for
evidence of Trafficking and V\lrhether law enforcement agencies of the
government respond to any 51llch evidence.

7. Whether the country vigorously investigates and prosecutes public officials who
participate in or facilitate Tra‘fﬁcking, and takes all appropriate measures against
officials who condone Trafflck{ing.

[1 Minimum Standards for the Elimirllation of Trafficking
The Law also states 3 factors that the State Dept. will consider in determining whether
a country is making significant effort’s to bring itself into compliance with these
minimum standards.
These considerations are:
1. The extent of Trafficking in the |country;

2. The extent of governmental nonclompliance with the minimum standards, particularly
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the extent to which government officials have been complicit in Trafficking; and
3. What measures are reasonable to bring the government into compliance with the
minimum standards in light of the government’s resources and capabilities.

[0 Summary of Minimum Standards
Four minimum standards: |
1. The government should prohibit and punish Trafficking;
2. Punishment should be commensurate with stringent to deter and reflect the heinous
nature of Trafficking; and
3. The government should make ”sei‘ious and sustained efforts to eliminate Trafficking”
* 7 indicia that should be considered as "serious and sustained efforts”

[0 What Happens if a Government Fails to Meet the Minimum Standards?

1. President will withhold Foreign Assistance and instruct directors or representatives of
U.S. multilateral lending institutions to vote against nontrade-related assistance to
the noncompliant government; or :

2. President will waive the minimun lstandards upon a finding that ir is in the U.S.’
national interest

* This Section becomes effective the year 2003.

] What will the President Base his IDecision on?

O Interim and Annual Reports comp}ied by the U.S. State Department;
O The Annual Country Report on Human Rights Practices; and
O Other appropriate documentation;

[J Can Government and NGOs Apply for Assistance to Meet the Minimum
Standards?

Yes; those types of programs eligible are for prevention, protection and prosecution,

including for:

O Assistance in drafting laws prohill)iting and punishing trafficking;

O Training of law enforcement officials and of officials in the judiciary in the
investigation and prosecution of t1|‘afﬁcking;

O Expansion of exchange programs |and international visitor programs for governmental
and nongevernmental personnel tol learn about other programs to combat trafficking.
O Creation and maintenance of facililties, programs, projects for the protection of
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victims; ‘

O Assess foreign governments’ efforts not to prosecute victims of trafficking and to
ensure they have access to justice;

O Assess foreign governments’ cooperation with other governments for prosecuting
traffickers, investigating and combating trafficking

[J How Can Governments and NGOsj Get Funding?

O The key to getting funding: contact the U.S. embassy of consulate in your country
or region

O Embassies and consulates welcome the opportunity to work with host governments

O If there is a separate USAID office outside of the ernbaSsy, contact that office as
well |

O Prepare a proposal and submit it to the contact person at the embassy or consulate
in your country or region | ‘

[0 How Can Governments Avoid Sanctions?

O Domestic Legislation Q
- Prescribe punishment for trafficking similar to punishment for grave crimes such
as rape
+ Prescribe punishment that is severe enough to deter trafficking
-+ Prosecution of Traffickers
O Vigorously investigate of acts of trafficking
Prosecute traffickers
Prosecute public officials who participate in trafficking
O Protect Victims
- Encourage victims to assist in investigation of trafficking and prosecution of
traffickers
Do not repatriate victims to countries where they would face hardship or reprisal
Do not penalize victims for theii' unlawful acts that are the direct result of their
being trafficked
O Prevention Efforts
« Conduct public information campaigns

« Monitor immigration and emigra!ltjon patterns for evidence of trafficking
O Cooperate With Other Governmen
. Cooperate in investigations and lprosecutions
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- Extradite persons charged with ﬁ"afﬁcking

[0 Section 111
<Sanctions Against Traffickers>
The President may sanction any citizen or national of a foreign country (including
government officials) that:
O Plays a major role in trafficking in the U.S. ("Significant Trafficker”)
O Materially assists activities of a Significant Trafficker; or
O Foreign persons that act on behalf of a Significant Trafficker.

<What are the sanctions?>

O Freezing assets under U.S. jurisdiction;

O Barring Significant Traffickers, their spouses, sons and daughters of other aliens
known aider and abettor with a Significant Trafficker by the consular office or the
U.S. Attorney General from obtaining visas and entering the U.S.; and

O Various heads of U.S. agencies are authorized to take other appropriate action

<What is the process of the sanctions?>
O Upon sanctioning a foreign person, the President must publicity identify the foreign
person(s) and articulate the basis Ior such a determination and the sanctions imposed
O The accused person must be afforlded an opportunity to be heard in an expeditious
manner

[0 Section 112
<Strengthening Prosecution and Punishment of Traffickers>
O Increase penalties

- The new maximum criminal sentences is now doubled to 20 years with a
possibility of life imprisonment

+ IHf death results from the violation of if the violation includes kidnapping,
aggravated sexual abuse or att'empted murder, the defendant is liable for a fine,
life imprisonment of both

- Provides for the forfeiture of property.
Any property, including real es!tate, used to commit or facilitate trafficking by any
person convicted of trafficking (will be forfeited to the U.S. government

- U.S. Sentencing Commission must consider increasing sentences for those

convicted of trafficking-related |crimes
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O Creates several crimes
- Forced Labor
- Trafficking with respect to Peonage, Slavery, Involuntary Servitude or Forced
Labor |
- Sex Trafficking of Children of by Force, Fraud or Coercion
- Unlawful Conduct with Respect to Documents in Furtherance of Trafficking,
Peonage, Slavery, Involuntary Servitude or Forced Labor

. CURRENT NEWS

[ What are the recent developments with regard to the Law and initiatives by the
Us.? | '
O Annual Report on Trafficking
- First report released July 12, 2001
- Lists 23 countries that do mot meet the Act’s minimum standards and are not
making significant efforts to bﬁng themselves into compliance.
- Lists 47 countries that do not meet the Act’s minimum standards but are making
significant efforts to bring themselves into compliance.

O Tier 1 .
O Fully comply with the Law’s minimum standards
O Countries
Austria Belgium Canada Colombia Germany Hong Kong
Italy Netherlands Spain Switzerland Taiwan’ United Kingdom
[ Tier 2
O Do not yet comply with the Law!s minimum standards, but making significant
efforts
O Countries
Angola Bangladesh Benin Brazil Bulgaria
Burkina Faso = Cambodia Cameroon China Costa Rica
Cote d'Ivoire Czech Republic Dominican Republic El Salvador
Ethiopia France Georgia Ghana Guatemala
Haiti Honduras Hungary India Japan
Kyrgyzstan Laos Lithuania Macedonia Mali
Mexico Moldova Morocco Nepal Nigeria
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Philippines Poland ‘Sierra Leone Singapore Slovenia

South Africa  Sri Lanka ‘Sweden Thailand Togo
Uganda Ukraine Vietnam
] Tier 3 |

O Do not yet comply with the Law’s minimum standards, and not mak_in'g significant
efforts

O Countries; ‘
Albania Bahrain Belarus Bosnia-Herzegovina
Burma Democratic Republic of Congo Gabon Greece
Indonesia Israel - Kazakhstan Lebanon
Malaysia Pakistan - Qatar Romania
Russia Saudi Arabia South Korea Sudan

Turkey United Arab Emirates . Federal Republic of Yugoslavia
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SOUTH KOREA (Tier 3)

South Korea is a country of origin anld transit for trafficking in persons. Young female
Koreans are trafficked primarily for sexual exploitation, mainly to the United States, but
also to other Western countries and Japan. Female aliens from many countries, primarily
Chinese women, are trafficked through Korea to the United States and many other parts of
the world. In addition to trafficking through the air, much transit traffic occurs in South

Korean territorial waterways by ship.

While South Korea is a leader in the région on human rights and democracy generally, the
Government has done little to combat this relatively new and worsening problem of
trafficking in persons. Although it does prosecute alien smuggling activities such as visa
fraud and possession or sale of frau‘dulent civil documents, there are no laws that
specifically address trafficking. There arle statutes against kidnapping and sale or purchase
of sexual services with a juvenile, and maximum penalties for these are commensurate
with those for rape. Although corruption occurs, there is no evidence that government
officials are involved in trafficking in persons. Aliens are treated as immigration violators
and deported. No government assistance is available for trafficking victims or to support
| NGO's involved in assisting trafficking Victims.

- 188 -



m
A
3
i

QN Z(A3F

gFe Al WA A 42l

@39 A JUEC 72 47 ARG ggosA WL MW AT 2 92
oz WoET Q. |

o F7F A9 AFAYFE FIFAEC] 5L T3 WSH AA gE g
Agez djujs s gt

Jdaujrlols FFH ololE Aute ojgstd @F FsNE AE o] o)L
3 Y.

S
ﬁ,rSL'J}m

12 o] ofAjolo] A QAA-TE 44 AESolAR, @5 FRE vagy HId &
BEARA A Aol FHEI P A ZA0) s A obrd e

%o} gkeh.

],

a7

1

T

3
1=
ks

n

AR ANE, AEAF A RS o2 B Y A5 wad
sane glov, s AAE SHae] BRE WEE Yok

FFAAE FoUe PO s 73, RS FASHE WEol Yovl, B ¥
HAAE Aol Faht 33 Fad) Ak

HE oAt 971 SR IRl A6l Bdsta Yok FAE gtk

AMvv) & oFAEL B 4IFA2 AFH] FEHL A

A,

aluu] FafA T T AHAS A YsuA 3= NGO g FHo gL gl

. =189 -



1.

£ ZRB i BaAd d§ JE gl 4w
(2001. 7. 13)

$UARE v FRRIE 7.1208) EF QA DA, 7 Aol BLE T
U AR AR B A F TEIDE A0 AR A 2

ae wAW olgd A7) ABe ERAVA feUUFE A32F LA
2 wolBd + gk Ae B9 BaLA T

r)

W, Jo

Saluats QAEZY Yoy 53 HAAZ AARIZE FAFEA Aalvjve]
dwz Ny, PR 239 Qe 9T TUYEL 8 pHlsta, BA TAY
ko= FHlEtam glow, Qv bﬂﬁ 9£e 9T AT =¥ Fom gL

. ol Zol, $EAF= -?‘31143}7} uZe] relanu) B EH A mEY, of A

Alsta e dAWE dHE Hﬂ Hag9 71EE UFE FF3AL o B,
w}aw A7 el }3o] Aos] HAHES F HIANE 253 53

- 190 -



Statement by MOFAT Spokesman on the Trafficking in Persons
Report by US State Department

The Government of the Republic of Korea deeply regrets that the Trafficking
in Persons Report, announced by the United States State Department on July
12, 2001, has negatively described the related situation in the ROK without
previously undergoing thorough stéps to ascertain the truth. In addition, the
ROK government clearly expresses its position that it can not accept the fact
that the ROK had been included in "Tier Three" in the categorization of each

country according to the situation.

Under the principle of respect for human rights, the ROK has endowed
particular considerations to the pfotection of human rights of the vulnerable
group, and is adequately prepareci with domestic laws to prevent and punish
trafficking in persons and protect|and support the victims. The ROK has also
joined related international treaties, and is exerting utmost efforts to crack

|
down on trafficking in persons activities.

Therefore, the ROK government is of the view that the ROK satisfies most of
minimum standards to crack down on trafficking in persons as proposed by the
"Victims of Trafficking and Violence Protection Act 2000" of the United States,
"and demands the US government|to correct the aforementioned Report at an

early date, so as to accurately reflect the situation in the ROK.

Spokesman of MOFAT
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