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JAPAN'S TREATY éEFENSE

Responding to the Final Report on systematic rape, sexual slavery and
slavery-like practices during armed conflict ( E/CN.4/Sub.2/199&/13.) submittad by Ms
Gay McDougall, the' Japanese government delegation, said on August 14, 1898 at the
Sub+Commission: I |

*The Government of Japan has sincarely addressed and settled the issues
relating to the war in accordance with the San Francisco Peace Treaty, bilateral peace
treaties and other pelevant internationsl agreements. ... However, we regret to say
that the Governmerjt of Japan can not agree with the legal interpretations expressed
in the appendix to this report nor can we accept its conclusion and recommendations
which request the ;ﬁpanesc Government to take steps to provids redreas rather than
that which we are i!xeady undertaking.” ‘ '

- Ta her report, the Special Rapporteur, Ms. McDougall already elaborated the
logical reasons why the Japan's treaty defense was not convincing, JFOR warmly
welcomes her legal interpretations as well as her conclusion and yecommendations.

JFOR wisBes to add another legal ground, which can break the Japan's

troaty defense. One may understand the importance of this argument, as it relates’

to not only the “conifort women® issue but also other compensation claims in relation
to the Second World War. JFOR simplifies the issue by confining itself within the
right of civillans i.;x relation to the VI.Geneva Convention (1948). It must apply,
however, to Pmouu‘s of War as welll. JFOR hopes that this statement could assist
not only the UN but also its member states such as the U.S.A, where its Congress
and Courts are consjdering the same legal issue for the forced labor cases?.

VICTIMS' RIGHTS i'o COMPENSATION

_ Art. 3 of the Convention (IV) Respecting the Laws and Customs of War og
Land, signed at the&lague, on 18 October 1907 stipulates, "A belligerent party which
violates the provisicns of the said Regulations [ie., the regulations of Land Warfare
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annexed to the Conviéntionl shall if the case demands, be liable to pay compensation.
It shall be responsilile for all acts committed by persons forming part of its armed
forces” This guarantees individual victims the right t6 compensation according to
the Jegal opinion mzide by Prof Frits Karlshoven'., This article of the 1507 Hague
Convention was understcod to have been customary intersationsl law and it was
succseded by At. S1}0f the Optionsl Protocol to the 1948 Gensva Conventions. Thus,
the individual civilish victims violated by the Jspanese Imperial Forces have the right
to compengation agamt Japan.

VICTIMS IN CHINA .

1, GENERAL BACKGROUND ‘

Although the Japanese government argues a3 mentioned above, one should
first examine each £he by country basis. Let us take China for example.

First, it is gbeurd for Japan to say "sincerely addressed and settled the issue”
in the case of Chi.nd"’ to which it paid no compensation at all for all the wrong doings
including military sexual alavery and massacres of tens of millions of civilians, What
are the contents of that sincerity? One mny' become apeechleas, if he/she recalls the
fact that Japan inv Korea and China and took a big sum of war separation from
China, namely JF¥ 345 million (150% of the Japan's war coet) in 1895 on top of
Taiwan as well as de facto control of Kores in the name ofvictoryinwu‘ This
money was not retug:ud to China. Yet, Japan has been maintaining that no single
yen should be pm& to any Chinese. This denial itself must be eonndornd as the
original sin of Japu;.

Second, C h?m is pot a Party to the San Fraocisco Peace 'I‘:uty Therefore,
it is not applicable to China. _

Third, the {Treaty of Posco batween the Republic of China (Taiwan) and
Japan of April 28, 1952 became null and void in accordance with the Sino-Jepanese
Joint Communiqué af September 29, 1972.

Fourth, there exists only one bilateral agreement relative to ivar'chim the
Sino-Japanese Jou% Communiqué of September 29, 1972, It insludes ne “explicit
provision, which wa.ived the right of individual victims. According to Art. § of the
said Joint Communsqué The government of the People's Republic of China declares
that in the interest; of the friendship between the Chinese and Japanese peoples, it
repounce its deman;.» for war reparation from Japan." The Japan Federation of Bar

Associations made public its legal opinion that this provision did not waive the right
to demand reparatigns for losses and damages sustained by Chinese uﬁonalal JFOR
strongly supports this view,
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PROHIBITION QF RELINQU’ISI-IMENT OF THE RIGHT OF VICTIMS OF WAR

The gove!,mmnu of the Partigs to the IV Gensva Convention relative to the
protection of cm.ﬁana must be aware that the Convention, under Axt. 148 and Art. 7,
prohibits any a@nmenta for the relinqguishment of the rights of the protected
peraons,

First, A:%. 148 of the IV Geneva Comventioa reads “No High Contracting
Party shall be alipwed to absolve itself or any other High Contracting Party of any
liability incurred %y itself or by another High Contracting Party in reapect of breaches
referved to in the gmadmz Article,” Therefore, if any military personnel commit war
crimes or crimes igmnt husmanity, which are defined as grave breaches under Art.
147, the respomxéo Parties could not be allowed to absolve itaelf from any liabilities
ineluding msponsi;bﬂity for compensation due to the crimes and other Parties shall
not be allowed to mlmqu.iah the rights of the victims without compensation from the
responsible state.

Second, m aocond sentence of Art, 7 (D) of the IV Geneva Convention reads,
"No special ag-ree?ant sball adversely affect the situation of protected persons, as
defined by the pres%nt Couvention, nor restrict the rights which it confers upon them.”
Thersfore, the guatantse under Art. 148 cannot be adversely changed by any other
international mea%nona

These twoaxticles clearly prohibited China and Japan to absolve Japan of
the individual ngh%u to compensation, in particular, if it comes to the issue of grave
crimes. The eond\%cts by the Japanese Imperial Forces against the Chinese women
for sexual slavery i included in grave crimes in Art. 147, as slavery was the most
gorious crime undex, international law and it must constituted all or any of "torture”,
“inhuman treahneng" "willfully causing great suffering” and “serious iwury to body or
health", s
Therefore, Ehum must have not waived the right to compensation of the

individual victims : z. Art. 5 of the said Joint Commumiqué, because it is
unthinkable that Chg.na inteptionally violated international law. Even if we assume

the bypothetical c2ss, where China and Japan tried to waive the right of individuals,
that part of the Jom& Communigué did not take effect, as both China agd Japan "shall
not be allowed” to &b so by Art. 147; and as "No special agreement shall adversely
affect the situation o? protected persons.”.
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THE GENEVA CONVENTIONS RELATIVE TO CHINA AND JAPAN

The 'Eneva Convention was concluded on August 12, 1949 and took effect on
Qctaber 21, lc:go Japan acceded to the Geneva Convention oun Oectober 21, 1953
before the said?;i communiqué. The CGeneva Convention bound China in 1956 well
before 1972 as \%rell. as it was a Party to it. Aecording to the International Committee
of Red Crossé, the status of China relative to the Geneva Conventions of 1949 is:
Signature o 10.12.1949, Ratif Accassion an 28.12.1956.

2
CONCLUSION ? N THE CHINESE VICTIMS ,

Therefdfo. China and Japan could not conclude any agresment to waive the
right of individua! victims under the said Joint Communiqué, Thus, the right to
demand compeu‘?aﬁon against Japan of the individual military sexual slavery victime
in Chins was ne%ler waived. Their right must exist even now.

THE VICTIMS BN OTHER COUNTRIES THAN CHINA
' The seepi;nd sentonce of Art 26 of the San Fraucisco Peace Treaty (195D is
stipulates as follows:
“Should Japan niake a peace settloment of war claims settlement with any State
granting that Stéte greater advantages than those provided by the present Treaty,
those same advantages shall be extended to the partics to the present Treaty.”
This could be ratood as 8 “moet favored nations” clause,

The 1977? Sino-Japansse Joint Communiqué is the peaco and war claims
settlement betweiipn Japan and China, which was concluded after the 1951 San
Francisco Peace Treaty. In it, Chins never waived its nationals' individual rights to
war claims a:ainfitt Japan,

Thereforg, undex Article 26, the victima of the Parties to the San Francisco
Peace Treaty areantitled to similar treatment. Thus, Jepan should give the same '
advantages, as i.f%here had been no waiver of the rights of these individual victims.

i
! See Articles 6 ajnd 131 of the LII Geneva Convention.
¢ The LA Times of June 28, 2000. The Japan Times of June 80, 2000

% Legal opinion miade by Prof Frits Kalshoven submitted in 1997 to the Tokyo District
Court, in Fujita, Hisakazu, et al., ed., War and the Rights of Individuals -
Renalssance of Iidividual Compensation, Nippon Hyoron-sha (1999). pp. 1-204.

4 Kiyoshi Inoue, Mihon no rekishi (ge), Iwanami shoten (1966). pp. 34-40.

5 JFBA, "Supplementary Explanation of the Recommendation on the Issue of "comfort
women" (June 1995). pp. 10-12.

¢ SOURCE: mw? VoL 260, 1957, pp.438-444.




