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1. INTRODUCTION

The city of Geneva has long been the heart of the development of
international humanitarian and human rights law, 0t was in Gengva that the
principal instruments of humanitarian law were adopted nearly & half-century
apo, and here in Geneva, today, that efforts are being made to prevent the
continuing massive and systematic violations of human rights occurnng in the
former republic of Yugoslavia, to put an énd to the human tragedy in pans of
its territory and in particular in the republic of Bosnia and Herzegovina and 1o
achieve a peaceful just, viable and lasting political settilement of the conflict
the former Yugoslavia.

In thix context the presenl paper aflempls o present certain consideratiions,
views and data on the new types of war crimes committed in the former republic
of Yugoslavia and the grave breaches of international humanitarian and human

rights lww,

I, MNEW TYPES OF WAR CRIMES AND CRIMES AGAINST HUMANITY

The armed conflict ¥ in the former Yugoslay republics and in particular in
the republic of Bosnia-Herzegovina, since March-Apnl 1992, has been marked

" ERICA-IREME A. DAES, s Chairperson of the Ffoint Inspection Unit of the United Naimns
Sysem, Member and Special Rapporteur of the UM Svh-Commission on Peswvention of
M rmvination and Prolestion of Minorilies,

* In the present paper the serm “armed conflict” will be wsed in order io denote “armed conflicts®
which are not formally defined as "wars”. :
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by grave breaches of "international humanitarian law™ or *law of Geneva®, and
gross, massive and systematic violations of human rights law. |

Indeed, serious violalions of the rules of infernational humanitarian law ans
being commilted with cruelty and barbarism throughout the country of the former
Yugoslavia. Unspeakable atrocities and the extent of the violence inflicted on
the civilian population by all parties is appalling.*

Inhuman treatment in the camps and prisons of detention, rapes of women,
forced transfer and relocation of the peaple the taking of hostages, the looting
and destruction of ¢ivilian property are some of the every day crimes committed
throughout Bosnia-Herzegovina.

A “Erhnic Cleansing ™

The appalling policy and practice of “ethnic cleansing”, has led to rape and
sexual abuses, summary execution, disappearances, arbitrary  detention,
deportation and forcible displacement of hundreds of thousands of people on the
basis of their religion or national erigin and destruction of religious and cultural
siles,

The extent of the violence, the intention of the perpetrators and the fact that
it is targeted along ethnic and religious groups raises the question of whether the
crime of genocide is taking place.

Under Article | of the Convention on the Prevention and Punishment of the
Crime of Genocide (Genocide Convention),' “the Confracting Parties confirm
that genocide, whether commilted in time of peace or in time of war is a crime
under international law, which they undertake to prevent and to punish;
according 1o Article 11 of the Convention “genocide means any of the following
acts committed with the intent to destroy, in whole or in part, & national ethnical,

“Humagilarian law® or “Law of Geneva® ia designed 1o ensure respect, protection and humamss
treatmend of war casaliies and pon-combatams. D Binds:hedler Robent, A reconsideration of the
Law of Armed Conflicts, Repant of the Canference on Contemporary Problens of the Law of Armed
f;;ﬂiﬂlr Giemeva 15-20 seplember 1969, Carnegie Endowment for Tnternationa] Pesce, Meow York,
I, .

' A Helsinki Watch Repor, Human Righis Watch, War Crimes in Biamis-Hersegovine, Mew York,
Washington, Los Angeles, London, 1992, p. 1. Also, the resalution 994 (1993) of the Parliameetary
Assembly of the Coirncil of Eurepe, ERESO94, WP, 1403-3/2/93-10-E "on the massive and fagrant
winlations of human rights in the termilory of former Yugoslavis,

' For an analysis of the provisions of the Genocide Convention, see E-I. A. Daes, Protection of
Minarities undser the International Bill of Human Rights and the Genocide Convention, Xeninn,
Feaischrift Fuer Pan._ J. Zepos, Athens-Freiburg R - Koeln, CH, Katsikalia Verlag, 1973, voll, pp
A3 M. Al the revised and updated “Repost on the question of ihe prevaniEon and punishment af
the crime of gonocide”, elaborned by B. Whitsker, Special Rapporteur of the Sul-Commission,
FICH 4/Sub. 2/1985/6 of 2 July 1985, pp. 1-12, 16-27,
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racial or religious group®; further in accordence with Adticle 111 1:4" the
Convention the following acts shall be punishable: (a) genocige; (b) conspiracy
to commil genocide; (¢) direct and public incitenent to -.:-:nmrrﬁl pgenocide; :
{d) attempt to commit genocide; {e) complicity in genocide, and under .""_JIIE!E-
IV persons committing genocide or any of the other acts mllm:ml.nd in the
aforementionsd Article 111 shall be punished, whether they are constitutionally
responsible rulers, public officials or private imlivillt!-ﬂs. . . .

Afer an area is occupied by Serbian forces a policy and practice of "ethnic
cleansing® often follows. Such a policy and practice is to remove i'mrnlun_uril}.r
all nom-Serbs  from the ocoupied area, therehy creating an  ethmically
homogeneous region to be administered by Serbian authorities.

In some cases residents of villages in particular in northern and eastern

Haosnia, were coerced into signing away their property; in others, villages were
destroyed and residents were either Killed or rounded up to be sent o detention
RIS,
““1[:1* Special Rapporteur of the Commission on Human Rights, slmn:u.s lllll.e
view of other observers thal the principal objective of the military conflict in
Bosnia and Herzegovina is the establishment of ethnically-homogenous regions.
"Ethnic ¢leansing” does not appear to be the consequences of the war, but rather
its goal. That goal, toa large extent, has already heen achieved through l:llll_n!.:.u',
beatings, rarr!', ‘destruction of howses and threats. Such practices have infensified
in recent weeks and thers is less and less resistance on the part of the non-
Serbian population, increasing numbers of whom are rr.aul.lf 1o :I‘r_:md-nn
everything and to flee their homeland. Late events observed in the region uf
Prijedor, Doboj and Ketor Varos prove that Serbian Ii:-adeuli in Bosnia :.ml
Herzegovina are not ready to desist in their plans. The Hus_h.m -I.rHI Croatian
populations, in the territory controlled by Serbian authorities, |I:'|.'t‘ under
enormous pressure and terror, Hundreds of thousands of peaple are being forced
ter leave their homes and to abandon their belongings in order o save their
lives.®

The methods used to implement “ethnic cleansing™ in several areas vary
according to lime and place. Some of those persons inlerviewed by the
aforementioned S[:eciﬂ Rapporteur, reported that they left due to harassment.

*  Report by the Special Rapporteur of the Commsission on Human Rights, (CHRY Mr. T.
Mapovwiscki, AMTE35 5714766, 6 November, 1992, p.4.
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discrimination and fear, without having personally experienced or wilnessed
atrocities.”

"Ethnic cleansing”™ was not always carried out at gun point or under direct
threat. The general atmosphere of violence, horror and intimidation obliged
many people, whose ethnic group was not dominant in a given ares, o flee,

Although such atrocities are being committed on a wide scale in Bosnia-
Herzegovina, they are by no means restricted to that region. There is evidence
and documented cases of “ethnic cleansing™ of non-Serbs in Croatia and in the
Serbian province of Vojvodina and, in & different manner, in the province of
Kosovo. Such practices are followed in many Serhian controlled areas, are
premeditated and systematically executed. Most of the civilian suthorities in the
aforementioned areas have not taken steps to stop or prevent such practices. [t
has been said that in some instances, they have condoned and encouraged such
expulzions,

In this respect, the Helsinki Watch is of the opinion that Serbian civilian and
military authorities, as well as paramilitary forces, are implementing a broader
policy aimed at the expulsion or extermination of non-Serbian populations in
areas under their control *

Although the Serbs have been recognized as the instigator and perpetralors
of the policy of “ethnic cleansing” these crimes against humanity are aot the
monopoly of any one side in the conflict.” Thus, there are reliable reporis of
violence against Serbs, arbitrary arrest increased and more and more Serbs
sought to flee Bosnia,

In defiance of Security Council resolutions the Serb forces in Bosnia and
Herzegovina have underaken a savage campaign of military aggression "ethnic
cleansing” and the persecution and torture of civilians. The renewed attacks of
Sarajevo are clearly part of a systemalic campaign lo seize territory and cities, "

The international community must also be resolute in condemning the odious
policy of “ethnic cleansing®. According to the view of the present author, the
abhorrent practice of "ethnic cleansing® for the reasons mentioned above, should

¥ For the objectives of the "Ethnic cleansing™ the methods used 1o implement it, and the subsianiial

body received describing it, ste the Report by the Special Reppoteur Me. T. Marowiecki, op. <il.
p. B-10,

!1 Helsinki Watch Repost, Human Rights Watch, War Crimes, op. ¢it,. pp. 1 and 12,

* Council of Europe-Parlismeniary Assembly, Recommendstion 1205 {1993), Assembly Dehate on

A Febpaary 1903 (Mth siiting), p. |,

" Zir David Hanasy (Uniizd Kingdom) sistement on behall of the Europesn Communily and is

Member States, AMTIPY RT,13 Jan. 1999, pp. 27-33,
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be considered among the acts defined by Article II as g:m:-r:.Idu." in particular
paragraph (c) which states: “deliberately inflicting on the griup conditions of
life calculated to bring about its physical destruction in whold or in part”,

I
B. Rape of women ar a war crime [

An alarming number of allegations of the widespread occurrence of rape have
been made particularly in the context of the conflict in Bosnia and Herzegovina,

Rape if non-consenting sexual relations with anather person obtained through
physical force, threat or intimidation, in the territory of the former Yugoslavia,

Also_rape is an abuse of power and control in which the rapist secks to
humiliate, shame, degrade and terrify the viclim. According 1o onc view, rape
is one of the methods used to achieve ethnic cleansing”™. [n this context rape
has been used not only as an attack on the individual victim, but intended to
humiliate, shame degrade and terrify the entire ethnic gmu,u:_. ' gyl

Before 2 April 1992 raping occurred within the occupied parts of Croatia,
especially in the present United Nationd Protection Forces (UNPROFOR) Sectors
East, West and North. The major sites of raping of captured women were
private camps held by local Serbian paramilitaries but it should be noted that
waomen from the Vukovar area were raped in the concentration camps of Begejci
and Stajicevo situated in Vojvodina, Serbia, during the autumn and winter 1991,
in which almost 2000 civilians from the Vukovar were imprisoned. After April
1992, i.e. after the outhreak of the war in Bosnia and Herzegovina mass rapings
of predominantly Muslim women hecame a widespread phenomenon in Bosnia
and Herzegovina. Among the most unfortunale consequences of those brutal
violations of women's rights are advanced pregnancies and deliveries of
unwanied habies,

Numerous reports point to the systematic gang-rape of women and children
and 1o the organized and planned use of these rapes as a commonplace in
military measure intended to totally humiliate the enemy and drive it into
exodus, =

According to reliable information public rapes ook place in front of a whole
village, designed to terrorize the population and force ethnic groups to flee.

Ll

L%

"' SIRESITED (1992) preambular paragraph 4, Beneral Assembly Resalution XXVL4Tth session, 11
Dk, 1992 and Human Rights Commission regolstion L.16/4%h session, |7 Fehrusry 1993 jn
p«ln;:;lﬁl; the sistement by AJ, lscovides before the Genersl Assembly, AMTPYET,, 13 Jan, 1993,
pp- 60-63.

" E.L. Fleetwood, writien question No. 349 ADOC 6776, 18 Feb. 1993, Parlamentary Assembly,
Council of Europe, Sirssburg,
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Many women had ben locked up for months in hotels, gymnasiums and factories.
They have been gang-raped and released only when they have hecome pregnani
to ensure maximum chaos and hatred. Thus, the rape of women, has becomes
a weapon of the deliberate destroying of minonty groups.

It has been also stated, that the systenatic rape of women, and children as a
means of humilisting them had contributed to ethnic cleansing through enforced
procreation.  Subsequently, it is one of the numercus aspects of war tragedy in
Bosnia-Herzegovina, "

Mcecording to an opinion rape was being used as an instrument of “ethnic
cleansing®." Specific cases which have been investigated by impartial sources
such as UNPROFOR Civilian Police (UNCIVPOL), the Office of the United
Mations High Commissioner for Refugees (UNHCR), Helsinki Watch nnd
Amnesty Intermational demonstrate that rape is a serious problem in the armed
conflict in the former Yugoslavia.

The identity of the victims, who have included even children, young girls, old
women and members of religious orders, and the circumstances in which these
crimes have been committed indicated that rape is deliberately practices as yet
another method of expressing contempt and hatred for the ethnic group which the
unfortunate victims are made (o symbalize,

The European Community’s (EC) investigating mission, the first olficial
effort to collect evidence for a Nuremberg-like war crimes tribunal, which might
be established by Securily Council resolution, was assigned its task by the EC's
12 government leaders, who issued a harsh condemnation of these “acls of
unspeakable brutality® at their summit meeting in Edinburgh December 1992,

The EC investigators''spent five days in Croatia in late December
interviewing Muslim refugees, They also collated other eyewilness aecounts, first
gathered by the Red Cross and other humanitarian aid groups on the scene.

According to imitial findings of the aforementioned EC's investigating
mibszion, rape cannod be comsidered in isolation from other atrocities which are

. Cath, Lalumitre, Secretary-Genernl of the Council of Europe, siatement on former Yugoslavia,
Peein peleass, 15 01 93, Simabaourg.

" See the Repont of the icam of experis on their mizsion 10 investigsic allegations of rape in the
territory of e Former Yugoalavia from 12 10 23 Jsnuary 1991, Doc. ENCH 471993050, Annex 11,
P 13

" Thie tenm was beadsd by Dame Anns Watkumon (UK) and inclided Mme. Simone Veil (France)
and experis  in & number of fields:  Forensic Paychisiry, Clinkesl Paychalogy, Law, Social
Developme and Social Anlhropology. The Foreign Minister of leeland, BMr. David Apdrews,
padicipated in the Jenevs meetings.
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a feature of this armed conflict. Life and property are being destroyed on a
massive scale, with violations of the most basic human rights.

Also, the aforementioned mission was aware, in examining the issue of mape
against muslim women, that rape and sexual abuse are neither nationality nor
gender restricted issues, Muslim women undoubledly form the vast majority of
mape victims, However, there are also disturbing reporta of Croat and Serbian
women as well as sexual abuse of men in detention camps.

All the women, men and children, who are victims of the appalling conflict
musl be the ohject of concern of the international community

According to the report"of the aforementioned mission, there are serious
constraints on scientific analysis in the conditions prevailing in the former
Yugoslavia. Approximately 70 percent of Bosnia territory is in Serhian control
and it is extremely difficult for the international agencies to work in thess areas.

Given the massive displacement of people - 3 million persons are thought to
ke involved, over S00.000 of them in Croatia and the intensity of the ongoing
conflicis, accurate statistics on Killings, disappearances, and other alrocilies -
including in particular rape - are not available. The inherent difficulties invaolved
in compiling statistics on rape and other sexual abuse have been hugpely
accentuated in the current chaotic conditions, states, among others, the
aforementioned report.

The pencral view expressed by interlocutors whom the above-mentioned
mission consldéred responsible and credible was that a horrifying number of
Muslim women had suffered rape and that this was coatinuing. While a precise
figure for the number of victims involved cannot be given, the mission accepls,
on the basis of evidence available to i, that it is possible to speak of many
thousands, The most reasoned estimate suggested to the mission indicated a
figure in the region of 20000 victims.

The indications are that al least some of the rapes are being commilted in
particalarly =adistic ways, =0 as o inflict maximum humiliation on the victims,
There are also reliable and important information, strongly suggesting thal many
women, and more particularly children, may have died during or after rape."’

* Report by the 'Et‘hrﬂtigﬂin.g Blission imdo the Trestment of Muslim Women in the Tormer
Yugealavia - Initial Gindengs of Missicn of 18-24 December 1991, Albhough this report is ofTicially
unpublished paris of it have been published in some mewspapers.

" See the Repon of the EC's investigating massion, op. ci., paragraphs 10 and 10, Alsos, he
Article by B. Hewson, “"Fape iz a war come oa” - The world renwins silesd over reponts of
wilations of women in war in Bosnis-Herregovine, The Times, B Zept, 1992, Funher, the aricle
by Limda Grard, “Rapc Babios: what do we know™, in Independent on Sunday, 00 Jan. 1993,
Funhermare, the comprehensive statement by Ms, Gral' (Infermational I..H:u:e for the Righta and
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A high incidence of rape is commonly associated with conflict situations.
Accordingly the above-mentioned mission examined the hypothesis that rape in
Bosnia should be viewed as a by-product of war rather than as a "syslematic'
abuse taking place on the instructions of or under the direction of the
commanding authorities.,

Throughout its work, however, the mission frequently heard including from
some individual wilnesses that a repeated feature of Serhian attacks on Muslim
towns and villages was the use of rape, or the threat of rape, as a weapon of war
to force the population to leave their homes. Probably in most cases, other
forms of physical and mental violence to persons were associated with rape,
accompanied or followed by the destruction of homes, mosques and churches.

Overall, the aforementioned mission sccepted the view that rape is part of a
pattern of abuse, usually perpetrated with the conscious intention of demoralizing
and lerronsing communities, driving them from their home regions  and
demonstrating the power of the invading forces.  Viewed in this way, rape
cannot be seen as incidental to the main purposes of the aggression bul as serving
a strategic purpose in itself. While the mission was in no doubt that the conflict
provides a cloak for criminality of all sorts, it felt that the type and scale of
rapes being reported point towards a deliberate pattern, "™ '

More than fifty five states have cosponsored and submilted to the
Commission on Human Rights an important resolution, entitled: *The Rape and
Abuse of Women in the Territory of the Former Yugoslavia®.”

The Commission on Human Rights by this resolution, which was adopied
without a vote, inter-alia: (a) Strongly condemns the abhorrent practice of rape
and abuse of women and children in the former Yugoslavia which, i the
circumstances, constitules "a war crime™: (k) Expressed its outrage that the
systematic practice of rape is being used as a weapon of war against Muslim
women and children and as an instrument of the policy of ethnic cleansing
carried out in the Republic of Bosnia and Herzegovina by the Serbian forces, and
that rape has also been used as an instrument of ethnic ¢leansing in Croatia; (c)
Demands that those invalved immediately cease these oulrageous acts, which are
in gross violation of international humanitarian law, including the Geneva

Libersiiog of Peoples), Commizsion an Humas Righes, 4%th session, E/CN.ATI99N5R. 15, T-5.

" The report of the EC’s investigating mission, op. cil., paragraphs 15-17, See abis, An artichs by
Willimm Drozdiak on “EC Study Puts Bosnia Rapes at 20,000 in Intesnational Herald Tribune, 910
Junusry 1993,

- Droc E'CH A4S 993/L.21, of 22 Februsry 1993, Commision on Human Rights, Fory-mimth
SRR
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Conventions of 1949 and the Additional Protocols thereto af 1977, and 1ake
immediate action to ensure the enjoyment of human rights and fundamental
freedoms in accordance with their obligations under these instruments and other
applicable international human rights instruments; (d) Realfirm that all persons
who perpetrate authonze crimes against humanity and olber vielations of
international humanitarian law are individually responsible for those violations,
and that those in positions of authority who have failed adequately to ensure that
persons under their control comply with the relevant internationsl instruments are
accountable along with the perpetrators; (¢) Urges States Members of the Uniled
Mations to exert every effort to bring to justice, in becordance with
intermationally recognized principles of due process, all those individuals directly
or indirectly involved in these outrageous international crimes; (f) Invites in this
conlext the Security Council to consider establishing an interfational criminal
tribunal to try cases involving violations of intermational lillll'l"lil'l-i:LEIiEl‘l law
occurring within the territory of the former Yugoslavia. |

Also, the Commitice of Ministers of the Council of Europe, adoptesd a
significant and comprehensive declamation on “the rape of women and children
in the ternitory of former Yugoslavia® ™y which it has inter-alia, recalled its
Declaration of 9@ Dec. 1992 on the practice of systematic rape in Bosnia-
Herzegovina and stated that “such a degree of barbarity, rarely seen, is
intelerable ..." and that “those who perpelrate such crimes must realise that they
shall not go vapunished”.

Further, the aforementioned Committee of Ministers, demand that those
concemed put an end to the aforementioned flagrant violations of human rights
and appeals to Member States and of the Council of Europe and the international
communily at large, to ensure that these atrocities cease and that their instigators
and perpetrators are proseculed by an appropriate national or international peenal
tribunal, :

According to the opinion of the present author rape constitutes an attack on
the physical and mental integrity and on the dignity of the victims and as such
15 a grave violation of human rights and constitutes a new type of war crime.

Furthermore the present author believes that, the practice of rape is an
abhorrent instrument of warfare and within the context of a strategy of ethnic
cleansing, is a new type of a crime against humanity. '

LY

]

® Declaration of the Commitles of Ministers an the rape of women snd children in the teeritory of
former Yugoslavia, Press Release, Ref. 77 (93), dated 18.2.93, Council of Earops-Directorate of
Information, Strashourg.
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against any aftack on their honour, in particular against rape, enforced A. Suffering of children

phms..::;uil:.l:‘m, T;f:'.:rn.:.‘;jm; o[[ :I;';,??:“ assault™ amd of the:relevant provicicns of It is reporied by relinble sources the particular sufiering of children and the
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= Itis -:rf"::;l of importance that women of the world community, make the list i 'fmiatmnﬂ ﬂfl thetr _r13h|:.-: c'qpﬂmg‘:". 5 flcr#grlv!n,: ;

move, by pulling aside their own political and social differences and seiting up m;h::‘.":"‘]::t:;w i.kl'll:.lml -MII ﬂninju:: :::'lf::li:r?ﬂil!:::::tﬂu;:::?y

;. rntemz_lhunulr diytaitll protust mbvagual. againet; the untuld brofality. of b members and neighbours and have seen their homes destroyed. They have been
e bt Bk Hie s arhitranily imprisoned in inhuman fl:m:lilmn.i and there are r:p-nﬂ:a of rape of

children in and out of detention camps. ™

C. Sitwation of human rights in particularin areas under Gover and/or The children are in the greatest danger from war, displacement and the cold

"Rasnian Lt Cimirol _ of & Bosnia winter. Children are being left withoul parents in refugee camps.
Threats, arbitrary detention and ill-treatment or torture of prisoners contribute Their parents are dead, or they and surviving family members have run off into
to the flight of Serbs from Bosnia and “"3"-‘3“"""“" The detainees during their the countryside. The war in the former Republic of Yugoslavia has created
detention suffered beatings.  Such abuse of Serbinn detainees is commaonplace, thowsands of orphans and a generation of refugees.
Arhitrary detention of Serbian civilians is also practised. The release of detained Al least 350 babics have died in the past two months from starvation and
persons often takes the form of an "“":h’“_ﬂt of prisoners”. C‘“’_‘"‘"’ﬂ“:““?t the infection in the besieged Bosnian town of Zepa, according 1o local doctors. The
detention of Serbs in Bosnia and Herzegovina appears o be molivated, u leasi sudden rise in the death rate among the new born is blamed on the long-term
in part by the need to obtain prisoners who can be exchanged for Muslim and effects of the siege, with starving mothers giving birth 1o sickly babies prone 1o
Croatian prisoners held by the Serbs, The Serbian forces exchanged 400 infection.  Intense cold and the lack of clean water has compounded the
persons, all of whom were combatants. The Croatian forces also brought 400 problem, ™ v
persons, of whom some 300 were children, women or elderly persons.™
Arbitrary detention of Serbs by Muslim and Croals is a response to ethnic B, Summary execuiions
ECI?:'TME-M.]C:.I:J:IW; ;?:ﬂ:ﬁ: :'E:s;x:z;nmgu ntﬁu:;'“' nrj:::”ﬂ A large number of reliable reports confirm arbitrary executions by the armed
o E & s i 5 o PP forces of all sides, which ook place when new towns and villages are taken. It
regular practices, however, and in any event are certainly far less widespread a rs that prominent members of the community are targeied in particular
han in Serbian-controlled arcas. In the area now under the control of the g P ; il el ity
I"E' ian Co ity of H i S T It is reported that many villages around Foca, in south-east Bosnia and
YOI -IIRUTLY. OF IR (NN 2 SONNG. TRt ?lh c",::;f e ¥ Herzgegovina, suffered large scale summary executions by Serb forces around
:uw h.w&}?“ H{:ﬁrl‘d and “": r lFB-F H;FF“{““; i FGB e o ‘:]:r' March 1992, Mostar is the second largest city of Bosnia and Herzegovina, In
wstroyed Serbim village near Tomislvgrad. [a Ceatrw] Bosnia, under fie June 1992 a number of arhitrary executions are reported to have ken place in

control of the governmental Territorial Defence (TO) and the Croatian Defence
Council (HVO), intemational observers informed the Delegation under the
Special Rapporteur of the CHR of the razing of two Serbian villages.

L]
L3

" This inhuman Lrestment ared solfering of children, constilales grave violalions of the Convertion
o the Rights of the Child, The text of the Convertion in published in World Camspaign for Human

I Anticle 27, paragraph 2 and Article |47 of the Founh Gemeva Conventinn in conjanction with the Righis, Fact Shest Mo, 10, See also th nidations sdopeed by the LN Consmitte the
relevant provisions of the Additional Protocol 1. Internations] Red Cross Handbook, twellth edition Righte' of the Child, “Children in srmed conflica® In the Report of the Third session of the
1923, pp. 146, 185 snd 264 10 249, Commitles on the Rights of the Child, 29 January 1993,

™ Repon by the Special Rapporieur of the CHR M, T. Mazowiccki, AMTG65, 324809, 0f 17 Nov. *  Anicle "Mundreds of Babies dying as Bosaia mercy sirpor slars®, by Louise Bramson,

e, . 01 (Belgrade}, in the Sundey Times, 28 Feb. 1993, p. | and 2.
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the parts of the town then controlled by Serb forces. Mass graves have
reportedly been discovered since Croat forces ook these areas June, 1992,

Certain reports refer 1o the alleged summary execution of Serb combatants
by Muslim forces in the village of Bradina on 26 May 1992 Between 85 and
100 Serbs reportedly surrendered after 30 hours of fighting at the predominantly
Serb village and were immediately execoted. ™

C. Arbitrary arrest, detention and the treatment of prisomers

From July until the end December 1992 the International Committes of the
Red Cross (ICRC) registered approximately 10,800 detainees in more than 50
places of detention in Bosnia and Herzegovina. During the same period a total
of 3.534 prisoners were released under the auspices of the ICRC and all were
transferred to safe areas, except 115 who decided 1o remain in Bosnia-
Herzegovina. The practice of exchanging prisoners encourages all sides to
engage in the arbitrary and unlawful rounding-up of civilians,™

The ICRC does not have unfortunately access to all parts of the terrilory of
Bosnia and Herzegovina due to the failure of the partics to guarantce the security
of ICRC delegates. Also the parties to the armed conflict consislently refused o
notify the ICRC of all places of detention as well us the names of all detained.
It is alleged that in some camps in August 1992, some prisoners whose
appearance would have revealed 1o clearly ill-treatment and under-feeding, were
executed. It became the practice for prisoners (o be transferred from camps as
soon as the ICRC announced they would be visited.

In many cases, the detention of Serbs in Bosnia and Herzegovina appears 1o
be motivated, at least in part, by the need to obimin prisoners who can be
exchanged for Muslim and Croatian prisoners held by the Serbs. The Serbian
forces exchanged 400 persons, all of whom were combatants. The Croatian
forces also brought 400 persons, of whom some 300 were children, women or
elderly persons. Itis arguable that in Bosnia and Herzegovina arbitrary detention
by Serbs is used as an instrument of ethnic cleansing, while arbitrary detention
of Serbs by Muslims and Croats is largely a response to ethnic cleansing.

On October 1992 the parties signed an Agreement on the Release and
Transfer of Prisoners, which the time committed them to liberate all detainees
including the small percentage of combatants detained excepl those who were

' Repart by the Special Rapporteur of the CHR, Mr. T, Mazowiecki, Situstion of human rights in
the territory of the former Yugoslavia. Do EACH 471993050,p. 1 |, paragraph 43,

- ;!.q:rul‘l by the Specisl Rapporteur of the CHR. Mr. T. Masowiecki, EXCN 419903050, op ci.,
pl2.
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accused of committing great breaches of international humanilarian law, It is
important that internationally recognizéd fuir trial stanglards be applied in all such
cases. : ,

It was expected by the competent I:ilrmimllrinn organizations that by now all
detainees should have been released, but unfortunately the relevanmt process has
come to o standstill.  As of January 22 1993, the release are blocked with 2,757
persons still detained in 19 known places of detention. e

Torure and ill-treatment of prisoners are common characieristics of the
treatment of prisoners in places of their detention,

Cases were reported, according lo which a number of civilians have been
kept by the communily suthorities in order to be protected by their opponents.
This is the case of 95 Serb civilians and 1 child, which have been kept in
Stupari, ceniral Bosnia, since May 1992. According to the Mayor of Kladanj,
this 15 & measure “for their own securily, to protect them from retaliation by the
Muslim population®. A team from the European Community Monitoring
Mission (ECMM) has visited the three buildings in Stupan whére the detainees
are held. Their own homes were bumt by Muslim forces. They are guarded by
soldiers and allowed to go outside for one hour a day.  Their food consists of
rice and some bread, but that sometimes they have nothing to eal for three days.
The detainees stated that the guards were frequently violent towards them and no
medical care ig gifered. They appeared to the aforementioned visiting team to
be “psychologically wom out and very weak™. The ICRC registercd  these
detainees in December 19927 s

In sdditicn to instances of mass detenfion in particular in the arca of
Sarujevo, there were a number of cases of detention of prominent individuals for
political purposes. On numerous occasions in Sarajeve, local police on their own
initlative detained prominent cilizens of Serbian nationality for questioning.

. Hostages-taking

All zides in the Bosniaen war hold civilians for sulu.ﬂquﬂ;l exchanges for
combatanis caplures by opposing parly. In other instances, armed forces have
held civilians to extract military concessions from the opposing side.

Frve thousand women, children and elderly persons were held hostage by
Serbian forces in Mid-May in a Sarajevo suburh, Approximately three thousand
Serbian civilians were held hostage in a tunnel near Serajevo by Bosnian forces

7 Repon l;l-,- the Specisl Rapponaur of the CHR Mr. T, Mazowizcki, op, &, EFCH A/ 193750,p.17,
paragraph T4, )
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in May 1992, It has been considered by some observers that Serbs placed under
house arrest or confined to certain villages mainly in areas under Government
and’or Bosnian Croat control, are in effect hostages, retained in hope that their
present may deter shelling of civilians population centres, ™

E. Forced transfer of populations and forced displacemeni

Other serious crimes which were systematically commitied include: the
forced transfer of population and the forced displacement of people. Women,
children and aged people from the villages in the area of Korzac were detained
in camps and then forcibly transferred towards government lines in cattle trucks
during June 1992. About 1800 people were the first obliged to leave the village
Tmopolje. During the journeys there had nothing to eat or to drink. Many aged
people and children passed away mainly from suffocation.

About 3500 Serbs lived in the Muslim town of Kladanj, in central Bosnia and
Herzegovina before the conflict, On 22 January 1993 RCMM team visited the
mayor of the town who said that all but 100 had lefi the town voluntanly, while
others had left under pressure or even violence from Serbs extremises.™

More than 2.3 million people have been displaced by the wars in Bosnia-
Herzegoving and Croatia.  The Bosnian war has Jeft one-third of Hosmia's
population homeless,  Many of the refugees have fled o Croatia while others
have fled to other former Yugoslav republics and to Western Europe, Many
refugees from Bosnia-Herzegovina were displaced, not as a result of the fighting
in the area, but rather because they were forcibly deported or expelled by
Serbian forces.  In several instances, persons working for international
organizations were killed in what appeared to be deliberate attacks,™

F. Dirappearances

In the chaos that accompanied the Bosnian war, the number of missing people
reached into the tens of thousands, and only rough cslimates of the total were
possible. Bosnia Government figures as of early October put the number of
mizsing at 57,000 of whom about 8500 were said 1o be children.

* Repon by the Special Rapponeur of the CHR, A/47/686,5/24809, op.cit., p. |1. paragraph 23.
17 g-rwn by the Special Repporicer of the CHR, Mr. T. Mazowiecki, EACN 471993050, ap. cit_,
p: 1.

* Among others, the ICRC delegale in Sarajevo, Fr. Maurce, was killed, in June when his coevoy
eame under fire a8 it emtered the city. In August 1991, an American journalisl Dav, Kaplan was
killed by & sniper while travelling in 8 moloroade in Sarsfeve with "Yagoslaw™ Prime Minisier M.
Paniz, By Qxicher 1992, five members of the UNFROFOR contingent in Ssrajevo had been killed.
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7. Torture and other cruel, inhwman or degrading treaiment or punivhment

In prison camps operaled by each faction the Serbian 505, the Croatian
HVO, and the predominantly Muslim Bosnia Government inmates were subjected
to beatings, sometimes leading fo death, inimudation, and other forms of
inhuman treatment. In Serh-run camps, many prisoners were subjected W Lhe
most brutal forms of toriere,

Refuges accounts indicate that the mistreatment of prisoners in 5D% camps
extended to beating and egregious forms of torture and mutilation, as well as
killing.

In Livao and Tomislavgrad, Croatian paramilitary forces, which took owver
from civilian authoritics in April 1992, forbade Serbian residents to leave. In
Seplember the Thomson mission of the Conference on Security and Cooperation
in Europe {(CSCS) inspected two siles in Livoo where a total of 79 Serbs were
incarceraied and apparently subjected to beatings, The Thomson mission also
visited the village of Rascani, in Tomislavgrad district, where about 250 Serbs,
mosily women and children, were held prisoners and subjecied fo abuse by
Croatian nationalists,

Bosnia government authorities operaling a prison in the Victor Buban
harrucks in Sarajevo subjected Serbian prisoners o beatings, the facility also held
a number of female prisoners, including some elderly women and one pregnant
women, ]

Uneber article 3 paragraph | of the Fourth Geneva Convention and article 4,
paragraph 2 (a) of Protocol Additional o the Geneva Conventions of 1949
(Protocol 1) provide that, violence to life, health and physical or mental well-
heing of persons, in particular murder as well as cruel reatment such as torture,
mutilation or any form of corporal punishment shall remain prohibited at any
time apd in any place whatsoever.

According to article 1 paragraph | of the Convention against Torture and
olher Cruel, [nhuman or Degrading Treatmeni or Purishment (Convenfion
against Torture)" the term “torture® means “any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for
such purposes as of obtaining from him or a third person information or a
confession, punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or a thind
person, or of an reason based on discrimination of any Kind, when such pain or

M Ses ike tex1 of the Coavention againi Tonars ia Human Rights, A Comgilstion of Intemstional
Instruments, UM Publication Sales Nr. E.83 XIV |, New York 1988, pp. 212-2264
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suf!‘u_ring is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity.,
It does not include pain or suffering arising only from, inherent in or incidental
to lawful sanctions®.

H. Humam shields

International humanitarian law forbids the use of human shields in warfare,
Thus, under article 51 paragraph 7 of Protocol 1, the presence or movements of
the civilians population or individual civilians shall not be used 1o render certain
points or areas immune from military operations, in particular in altempls to
ﬁhi:ald military objectives from attacks or to shield favour or impede military
:}_}wnljum:. The Parties to the conflict shall not direct the movement of the
civilian population or individual civilians in order to attempt to shicld military
objectives from attacks or to shield military operations.,

L. Destruction of religious sites as feature of ethnic cleahsing

. During the armed conflicts many churches, mosques and other religions sites,
meluding monasteries and cemeteries, have heen destroyed or profanes. All
faiths have suffered such damage, including Orthodox Christians, Catholics,
Protestants, Muslims and the Jewish community. The systemalic destruttion of
such holy sites suggests a deliberate effort not only to expel the Muslim and
Catholic population, but also to erase the traces of their present and to destroy
their cultural identity

Serhian Orthodox clergy based in Zagreb reported several incidents of the
destruction of Church Praperty in the Republic of Croatia.™

. Freedom of Religion

All speaking the same language, the Serbs, Croats, and Muslim Slavs of
Bosnia and Herzegovina are distinguished most obviously by their refigion
(Orthodox Christian, Roman Catholic and Muslim respechively). All parties to
l:h-u_ :_fmazl conflict indoctrinated their forces to believe that they werne fighting a
religious war, Serbian forces destroyed mosques and catholic churches in many
of the towns they captures,

In Tulza, the residence of the Serbian Orthodox bishop was attacked and
considerable damage inflicted, by Muslim or Croalisn nationalists. Sesbian

L] B E +
5 r:::::l.:h lr;vl Iﬂreml Rupporteur of the CHR, AM7/656/5/ 24009, of 17 Nove. 1991, op.cit., p.
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Orthodox churches were damaged or destroyed in the fighting :n-!il appear o have
heen deliberately targeted.  The Serbian Orthodox bishop of Herzegovina
declared in September 1992 that 15 chrehes in his diocese had been destroyed
in the districts of Mostar, Tomislavgrad and Konjic, and thal many Serbian
villages in Herzegovina had been destroyed and their inhabitants imprisoned or
killed by regular Croatian army unil, ethnic Croatian forces from Weslern
Herzegovina, and Bosnian Muslim forces, 3!

Leaders of the three principal religious condemned the violence but were
unable to rally their congregations for forgiveness and rmmc:i]‘ijl.ti[m.

K. Dewial of Fair Public Triel

In the context of the war, there was no guarantee of a fair public trial for the
aceused anywhere in Bosnin, regandless 6f whose forces were in control,  The
civil justice system had collapsed in miny areas, including the city of Sarujeva,
Corazde and Bihac, along with civil government generally, and eflective power
rested largely i the hands of Bosninn military authorities or militia, and the
Bosnia Government's ability and inclination to protect the rights of citizens,
particularly ethnic Serhs, declined steadily.

L. Vialation af right freedom of speech and press .

Individual Ijmj'mn.!i.'.is suffered reprisals from local authorities who did not
approve of their reporting or of their employer. The Oslobodjenje correspondent
in dvornik was murdered in April 1992 after Serhian paramilitary forces ook
control of the town. In Banja Luka, Sarajeve television joumalists were expelled
from their offices, which were taken over by Serbian nationalists for a lecal
television studio,

Reporters faces great risks in covering (he Bosnian war, At least 20 domestic
ard foreign journalists were Killed in Bosnia during 1992, including American
Bromdeasting Corporation news producer David Kaplan, who was shot by a
sniper in Sarajevo in August 1992, Western journalists covering the war stated
that some combatant forces targeted reporiers, :

Schools and universities could not function normally in Bosaia towns under
siege. In Sarajevd, many ethnic Serbian Professors fled, some because of
harassment due to their ethnic identity or political views, although many who left
were harshly critical of 5135 terrorism. In Banja Luka, many professors were
fired or removed from administrative posilions because they were elhnic Muslims
or Croats, and in June the local newspaper frankly proclaimed that the universily
in Banja Luka was to be "a Serbisn university ", y
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M. Indiscriminate use af Force

Military forces have indiscriminately bombed, shelled and oilierwise attacked
towns, cities and villages. Such indiscriminate use of forces often serves no
military purpose; it appears aimed at terrorizing the civilian population, therchy
inducing its surrender or flight from a besieged area.

In other instances, military forces appear to have allacked medical
establishments, cultural monuments and places of worship. Civilians, including
children, displaced persons and refugees also have been attacked deliberately. A
refugee camp on the Croatian and Bosnian border has been targeted for altack
by Serbian forces stationed in northern Bosnia.

Domestic and international relief convoys and medical personnel have been
attacked, hijacked or obstrucied throughout Bosnia-Herzegovina. In most cases,
Serbian forces are responsible for such attacks but in other cases, the identity of
ihe atlacker cannot clearly be established.

Convoys organized by the International Committee of the Red Cross (ICRC)
and the United Nations High Commissioner for Refugees (UNHCR) have besn
attacked on numerous occasions in Bosnia-Herzegovina.

IV, SOME COMSIDERATION OF AFPLICABLE LAW

The new types of war crimes and crimes against humanity " Ethnic ¢cleansing”
and “rape of women® violate fundamental principles and rules of intemational
law, and in particular humanitarian and human rights law.

Reference shoild be made, among others, to the principles gmbodied in the
Charter of the United Nations, the Universal Declaration of Human Rights, the
International Covenant on Economic, Social and Cultural Rights, the
International Covenant on Civil and Political Rights, the International Convention
om Elimination of all Forms of Racial Discrimination, the Convention on the
Elimination of all Forms of Discrimination against Women, the Convention on
the Prevention of the Crime of Genocide {Genocide Convention), the Convention
against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment, the Convention relating to the Status of Refugees and the
Convention on the Rights of the Child. In the practice of "ethnic cleansing” and
“rape of women® constitute grave breaches of international humanitarian law,
including in specifically the Third and Fourlh Geneva Convention, the two 1977
Protocols Additional to those Conventions and the customary laws of war,

Intemational h|:maniMrigﬁ‘ﬂ:wlx_ﬂislinguiﬁhﬁ intermational and non-
international (internal) armed conflicts. The rules governing each type of conflict
differ. Under Anticle 2 Common to the four Geneva Convenlions, an
international armed conflict must involve a declared war or any other armed
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conflict which may arise between two or more of the “"High Contracting Parties®
to the Convention,™

In particular the “ethnic cleansing® that is being practised by military forces
and directed particularly against cerfain groups on the basis of their religion and
ethnicily constitules undoubtedly one form of the crime of genocide, as il is
defined by the Convention on the Prevention and Punishment of the crime of
Genocide (Genocide Convention). The victims of such “ethnic cleansing” have
been expelled from their homes and villages, rounded up and held arbitrarily in
detention camps, deported, killed in indiscriminate attacks, and summarily
eneciled.

Article 146 of the Fourth Geneva Convention of 1949 on the Protection of
Civilian Persons in Time of War provides foter-alfa, that the High Contracting
Parties undertakes o enact any logislation necessary o provide effective penal
sanclions for persons committing, or ordering to be commitied, any of the grave
hreaches of the aforementioned Convention,

Article 147 of the ahove-mentioned Convention states thal "grave hreaches®
o which Article 146 of the Convention relates shall be those involving any of the
following acts, if committed against persons or property protecled by the present
Convention:  “wilful killing, torlure or inhuman treatment, including biological
experiments, wilfully causing great suffering or serious injury to body or health,
unlawful depoftation or transfer or unlawful confinement of a protected person,
compelling a protected person to serve in the forces or a hostile Power, or
wilfully depriving a protected person of the rights of fair and regular trial
prescribed in the present Convention, taking of hostages and extensive
destruction and appropriation of property, not justilied by military necessity and
carried out unluwfully and wantonly®.*

Articles 129 of the Third Geneva Convention Relative 10 the Treatmeni of
Prisoners of War of 12 August 1949, also provides for effective penal sanctions
for persons committing or ordering to be committed, any of grave breaches of
the present Convention defined in its Article 130.

According to Article 130 grave breaches shall be those involving any of the
following acts, if committed against persons or property protectsd by the
Convention: wilful killing, torture or inhuman treatment, including biological
EXpreriments, wiliblly causing greal suffering or serious injury 1o body or health,
compelling & prisoner of war to serve in the forces of the hostile power, or

% Op.oit., paragraph 3 and footnote 1.
¥ Fourth Geneva Convention in International Red Crosa Handbook, twellih edition, Genevs, July
1983, pp. 136 to 187,
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willully depriving a prisoner of war of the nghts of fair and regular trial

prescribed in this Convention.

Also of great importance are the relevant provisions of the Protocol |
Aulditional to the Geneva Conventions of 12 August 1949, and relating to the
protection of victims of intemnational armed conflicts. This Protocol was adopted
on the B June 1977, Aricle 85, of Protocol 1, which is relating to the repression
of breaches of the Conventions and of this Protocol and which modifies and
supplemenis the relevant provisions of the aforementioned Conventions, provides
inter-alia that the acts described as “grave breaches® in the Conventions are
grave breaches of this Protocol if committed against persons in the power of an
adverse Party prolected by Articles 44, 45 and 73 of this Protocol, or against the
whunded, sick and shipwrecked of the adverse Party who are protected by this
Protocol, or against those medical or religious personnel, medical units or
medical transports which are under the control of the adverse Farty and are
protected by this Protocol,

Among these acts are the following:

{a)  making the civilian population or individual civilians the object of attack;

(b}  launching an indiscriminate allack affecting the civilian population or
civilian objects in the knowledge that such attack will cause excessive loss
of life, injury to civilians or damage to civilian objects, or a combination
thereof, as defined in article 57, paragraph 2 {a iii). Article 57 of this
Protocal 1, is relating to the precautions in attack and specifically its
paragraph 2 subparagraph (& 5ii) provided thal thoss who plan or decides
upon an attack shall “refrain from deciding to lawnch any attack which
may be expected lo cause incidental loss of civilian life, injury 1o
civilians, damage to civilian ohjects, or 0 combination thereof, which
would be excessive in relalion to the concrete and direct military
advantage anticipated”™;

{c}  launching an attack works or installations containing dangerous force in
the knowledge that such attack will cause excessive loss of lifek injury
civilians or damage to civilians ohject, as defined in the above-mentioned
provisions of Article 57, paragraph 2 (iii);

fd)y  making nen-defended localities and demilitarized zomes the objet of attack;

{e)  making a person the object of attack in the knowledge that he is “hors de
combat®;

in the perfidious use, in violation of Article 37, of the distinctive emblem of
the Red Cross, Red Crescent or Red Lion and sun or of other protective
signs recognized by the Conventions or this Protocol, Prolect of altack.
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In addition to the grave breaches mentioned in the aforesgid provisions,
paragraph 4 or Article 85 of the Protocol | states thal the following scts should
be regarded as grave breaches of this Protocol, when committed wilfully and in
violation of the Conventions or the Prolocol:

{#)  the transfer by the Occupying Power of paris of its own civilian
population into all territory it occupies, or the deportation or transfer of
all or part of the population of the occupied territory within or outside this
territory, in violation of Article 49 of the Fourth Convention;

{b)  unjustifiable delay in the repatristion of prisoners of war or civilians;

{¢)  other inhuman and degrading practices involving outrages upon personal
dignity, based on racial discrimination; ]'.

()  making the clearly-recognized historic monuments, works of Art or places
of worship which constitute the cultural or spiritual heritage of peoples
and 1o which special protection has been given by special arrangement,
for example, within the framework of a mmpel.uﬂl intermatiomnal
organization, the object of attack; causing as a result extensive destruction
thereof, where there is no evidence of the violation by the adverse Party
of Article 53, sub-paragraph (b), and when such historic monuments,
works of Art and places of worship are not loecated in the immediate
proximity of military objectives; _

(¢} depriving & person protected by the Convention or referred 1o in
paragraph 2 of this Article of the rights of fair and regular trial.

Paragraph 5 of the above-mentioned article 85 of Protocol | states that
without prejudice 1o the application of Conventions and of this Protocol "grave
hreaches” shall be regarded as war crimes, Mention should also be made of the
provisions of article 86 of the Protocol 1, which paragraph | provides that the

High Contracting Parties and the Parlies to the conflict shall repress grave

breaches, and take measures necessary (o suppress all other breaches, of the

Conventions or of this Protocol which result from a Failure 1o act when under &

duly to do so. i

Furlther, article 87 provides for the duty of the commanders and in this
connection it states in its paragraph 1 that the High Contracting Parties and the

Parties to the conflict shall require military commanders, with respect 1o

members of the ardgd forces under their command and other persons under their

contral, to prevent under their mn'ummgl are aware of their obligations under the

Conventions breaches of the Conventions and of this Protocol. Furthermore, the

same article in its paragraph 3 it provides that the High Contracting Parties and

Parties to the conflict shall require. any commander who is aware that

subordinates or other persons under his control are going to commit or have

I
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committed a breach of the Convention or of this Protocol, to initiate such steps

as are necessary to prevent such violations of the Conventions or this Protocaol,

and, where appropriate, (o inilinte disciplinary or penal action against violator
thereof.

It is mow accepted that war crimes constitute international crimes under
customary international law. There is widespread agresment thal crimes are
subject to universal jurisdiction. The principle of universal jurisdiction to try war
crimes was recognized in the establishment of the Nuremberg Tribunal and the
International Military Tribunal for the Far East,™

In connection with the Prolocols Additional to the Geneva Conventions of 12
August 1949 (Protocol 1 and 11y should briefly underline the following:

(a)  Protocol | containg rules, which should be considered as reaffirmations or
clarifications of existing customary law, which implement the customary
principle that a distinction should be made between combatants and the
civilian population and between civilian objects and military ohjectives
and accordingly the Parties shall direct their operations only against
military ohjectives; and

(b} Protocol 11 develops and supplement Article 3 common o the Geneva
Conventrons of 12 August 1949 without mogdifying its existing conditions
of application. This Protocol does not apply only to situations of intermal
digturbances and tepsions, such as nots, izolates and :p-.-mdir: acts of
viclence and other acts of similar nature, as not being armed conflicts .

It should be reaffirmed that war crimes can be defined as violations of the
laws and customs of war, The Charter annexed (o the Agreement concluded in
London on August 1945 conceming the creation of the International Military
Trbunal in Article & (b) Lists the most grave war crimes as “murder, all-
treatment or deportation to slave labour or for any other purpose or civilian
population of or in eccupied termilory, murder or ill-treatment of prisoners of war
of persons on the sea, killing of hostages, plunder of public or private property,
wanton destruction of cities, towns or villages or devastation not justifics by
military necessity ",

" Erca-lreme A. Dacs, Status of the Individual and Contemporary Intermational Law, Waorld
Campaign for Human Rights, UN Study Series 4, UN publicsiion, ISBN22-1-1-154084-4, February
1592, Geneva, p. 40 and 41,

* In comnection with the Four Geneva Comventions of 1949 and in particular the Protocols Additionsl
e Goneve Conventions of 12 Augast 1949 and their inporiance in inlemational hemanitanian laa,
see W, Bamiloz, La place des protocoles addvisonnchs aux Convenlicns de Gendve du 12 sout 1949
dans ke droil humanitsire:  Revue des Droits de *Homme, Pana, wol, 12, No, 172, 1979, P
135,161,
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The rules concerning war crimes presuppose thal these cnmes be commiltted
by persons ncting in their official capacity as officers and soldiers or personnel
of prisoners of war camps, that is to say by persons acting a4 organs of State,

In practice, a number of war crimes have been commilled by, persons acting in
such official capacity in the former re public of Yugosiavia. Alzo, in conneclion
with the basic issue of the applicable law by international criminal coun,
reference should be made to Aricle 38 of the Statute of the International Court
of Justice, which states: L
1Y The Cour, whose function is to decide in accordance with international

lww such disputes as are submitted (o it shall, apply;

{a) international conventions, whether general or  particular,
establishing rules expressly recognized by the conlesting stules:

(b}  intemational custom, as evidence of & general peacltice acce pted as
law;

() the general principles of law recognized by civilized nations;

{d}  suhject to the provisions of Adicle 59, judicial decisions and the
teachings of the most highly qualified publicisis of the wvarious
nations, as subsidiary means for the determinntion of rules of
law. "

(2)  This provision shall not prejudice the power of the Court to decide a case

ex aegup ef bone, if the parties agree thereto”,

The ia;aam;s' of the jurisdiction and the applicable law by the intermational
tribunal, "which has been decided to be established for the prosecution of
persont résponsible for serious violations of international humanitarian. law,
committed in the territory of the former Yugoslavia since 1991, are very
complex and need to be duly studied.

The general principles of criminal law, in particular the principle of legality
“nullum crimen sine lege, nullum poena sine lege ® should be observed, Also, i
is important that all defendants are given a fair tnal in conformity swith the
enisting international standards.

" Amicle 59 provides that the decision of the Court has no binding force except between thie parties
in pespect of that panticular case.

* LM/ Becurity Council Resclution 808 (1993).



