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FOREWORD

By Proressor H. LauTereacur, K.C., LL.D., F.B.A.
Whewell Professor of International Law in the
University of Cambridge

Tue publishers of this Series of War Crimes T'rials have performed
—and are pedforming—a public service of signiicance, and 1
therefore gladly comply with their invitation 10 write the Foreword
to the present volume of the Series.  The trial of which 1t gives an
acconnt was not concerned with issues, such as responsibility for
appressive war, which have given rise w0 controversy, “The subyject
of the indictment on which the aceused, including a woman, were
indictrd and convicted was a war crime in the ordinary sense of
the word., The accused were charged with a violation of Article 46
of the Regulations annexed to Hague Convention No. IV of 1907,
which provides that “family honour and rights, individual lives
and private property, as well as religious convictions and hiberty,
must be respected,”  Possibly some readers of this volume will
regard the expression  war crime in the ordinary sense of the word ™
as simplifying unduly the teue wature of tis trial. The accused
were Germun nationals;  they were civilians; and they were
charged, befare a British Military Court ar Branswick, with having
been eoncerned “in the killing by wilful neglect of a pumber of
children, Paolish nationals,™  This, it may be argued, was not &
typical war crimes trial.  However, there ought to be no doubi that
the trial did pot represent any drastic innovation amd that it fell
within the purview of the Hague Regulations and of the jurisdiction
of military tribunals as authorized by international law,

As in other war crimes trinls—=including that of the major war
criminals at Nuremberg—the impression of novelty has been due,
in this and similar cases, 1o the extraordinary aml unprecedented
character of the ollences resulting from the conduct of the war by
the military and political leaders of National-Socialist Germany,
The children, of whese pitiable deaths the aceused were found guilty,
were almost exclusively children of Polish miothers brought Lo

* Germany from Poland in pusuance of the policy of deporiation
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for slave labour.  Next 1o the extermination of six million Jews in
the territories occupicd by Germany, the deportation for slave
labour was the most eruel and mest systematic of the war crimes
comnmitted by Germany. It involved millions of persons brutally
torn away [rom their familics and their native lands; conveyed to
forced labour in conditions of inhuman neglect; and compelled o
work in an atmosphere of economie exploitation, studied terror and
humiliation, OF that latter aspect of slave labour the Velpke
Baby Home Case supplies an instructive—and revolting—illustra-
tion. Babies were taken away from their mothers eight to ten
days alter birth {ihe interval was subsequently raised 1o four 10
six weeks).  They were placed in a Home managed by the accused,
German officials, 1n that Home they died in large numbers as the
result of what the Court fouwnd (o have been criminal neglect.

No such erime—or anything resembling it—could be found in
the enwmeration of war erimes appearing in text-books of inter-
national law published before the Second World War,  Bur, as
mentioned, it is only the novelty and the enormity of the outrage
which creates the impression of novelty of the charge on which the
accused were indicted.  Essentially, the facts were covered by
accepled principles of international law in the matter, The offence
originated in & war crime committed within the territory occupied
by Germany, namely, in the forcible deportation of its inhabitants
to the territory of the oceupant.  Independently of that, there is
no principle of international law which excludes the territory of
the accupant from being regarded as the locality of a war crime;
or which lays down that only members of the armed forees, as
distinguished from civilians, can commit a war erime; or which
provides that only nationals of the belligerent—as distinguished
from nationals of neutral or allied States or even of the opposing
belligerent—can properly be regarded as the objects of a war
crime, Inasmuch as the practice of Allied Tribunals after the
Second World War has tended, fully in conformity with inter-
national law, to rely on that aspect of the legal position, it has at
the same time stressed other significant developments in inter-
national law. Those developments have consisted, in the first
instance, in the growing recognition of the fact that the individual
human being may benefit directly from rights conferred by inter-
national law and that he may be bound directly by the obligations

imposed by it. The laws of war operate not only upon the State
as such, They oldigaic also individual members of the armed

L

FOOE B W O R i &Y

forces acting on its behall,  Morcover, they Limd ""I"'"".“"I‘f' welun
are nol members of the armed foeees of the belligerent, -"ﬂl:ul'.uilr',_
the protection of the laws ol war is not el 1 lllﬂ'.lllll-“:'i:-tlﬂ wl
the belligerent responsible for the conduct ol the IIII-'II. Fiv the
extent to which the Velpke Baby Home Case illusivares the
pessibilities of the universality of jurisdiction in lln_: misticr of war
crimes, i.. of jurisdiction independent of the locality of the cnime
or of the nationality of the offender or ol il Wi i, it is @0 fe
with developments which must be regarded as h:-ur-tl:::'nt il as
emphasizing, in the werds of the Charter of ihe Ullllﬂ.l N.‘ll.lu_nu,
the *worth amd the digonity ™ of the ndividual T IH'.‘I.II;I..:. i |_u||l.
interpretation of the frial and of its resulis is ot inconsistent with
the fact that they were also fully in conformty with e siceeped
Taws of war,

H. L.



INTRODUCTION

1

‘I'ue task of presenting the Velpke Baby Uome Trial in the
War Crimes Trials Series has not been undertaken by ihe Editor
without considerable hesitation. “This is no rellection on the im-
portanee of this casc—far from it—but arose rather out of the
knowledge that the Editors of certain other volumes in this Serics
have had actual experience of prosceuting o defending in war
crime trials, whereas the present Editar's interest 1n war crime
matters may be thought to have been much more academic in
nature,  Although the Editor has witnessed war erime courts in
action o seve seeagions during bricl visits to Hamburyg, MNurem-
and l.}aclmu,?mnl contact with the actual proceedings has
not been sufficiently continaous to enable him 10 supply the reader
with vivid verbal deseriptions ol the atmosphere of such a court,
or with pen pictures of the characicr and behaviour of accused
persons as might have been given by one with a muore intimate
working relationship with a given case. On the other hand, the
Editor has at least been free from the toil of ollecting and marshall-
ing evidence which is never absent from the mind of the practising
counsel, and this has enabled him 1o devole a greater proportion
of his time to thought on the basic principles nnderlying the inter-
national criminal law which has grown ujp in recent years, and
which has incidentally readered so inadequate the terim ' war
crimes Jaw.”  Access has been close al hand e ihe records of war
crime trials conducted by the Courts of a mamber of Allied countrics
—Great Britain, the United Sintes, Franee, Canoda, Australia, the
Netherlands, Greecoe, Norway, Poland and China-—and it may Le
that this close contact with the method of conducting various
Allied Courts will enable the Fditor, by comparing the practice of
different walions, Lo say st g e e pEans abveaddy dliscissed
in companion volumes, Any a.pra.mmly pacessive interest in the
| aspects of the Velpke Trind which way b displayed arises
from the feeling that it is on these aspects that the Editor may be
thought best qualified to s k with profin s the reader.
Indulgence in a small digression is eraved in order 1o introduce
a series of volumes with whose preparation and publication the
Editor has been main concerned during the years he spent on
the staff of the United Nations War Crimes Commission, namely,
the Law Reports of Trials of War Criminals, These are published o
fifteen volunes through His Majesty's Stationery © Mlice, and it will
be necessary to mention theu later as lurther illustrating or elabor-
wvil

o
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THE VRLFKE BABY moME TRIAL
ating upon points which can only briefly be

trocduction such as this, The History of the nited Nations War Criveer

terion and the Developreent of the Laws of War which the Com-
mission published in 1648, also througl [1M, Btationery Office,
provides the reader witly o very adequate account of most of the
activities of (he Commission between its establishment in 1 g
and its winding up in March, 1948, ‘The roduction of the ﬁu
i was at the latter date, however, utiﬁ urder way, In his

Introductory Chapter 10 1o History, d Wright, to whose
iru;l-eﬁll.l'p;ublri labo “lf 2

urs as its Chairman during the greater part of
its life the Commission owed s much, wrote that: "As the Com-
mission was from the firsy charged with the duty of recording and
reporting cases, it fins mamrr occupied isell with the ration
a “a?mhir Law Reporis of Tri : imi ¢ i
dut the highest im riance, because without suc £
ﬁnu}:*c gﬂmmliuﬁs woniled ml be able to ascertain the law dcvm
by the variouws courts nor would future authors in
ducing works on the laws of war be able to garner the fruits of t
few but very busy years ol legal clucidation. . . , It ia hﬁ:hm
the puldication of these [ Reports will facilitate the ela ticm

of a jurisprudence in connection with this branch of international
lawe,*

On the winding up of the Commission and tiye seiti
Trust 1 complete the Law Reporting, the Editor was urnished
with a small staif of loyal and highly skilled fellow lawyers with
whose co-operation it was possible to complete the uction of
the filteen volumes of the f.e Reports by the end of v 1049,
With this stimulating expericmee still so Et:::h in mind, he begs leave
to make occasional cross-reference o these Laww Reports in the COurse
of this Introduetion ; particular reference will e made from time
to time o the final (XWVth) volime of the series, which is entitled
Digest of Lows and Caser aped in which an attempt is made o
suramarize in a systematic way and analyse the outcome, from the
point of view of international law, of the trials reported or cited
in the other fourteey volumes (together with that of some others

to which it was not possihle 1o give previpus treatment) and of (e
legal enactments,  nationgl

aunul illu:nllljmn.l. under which the
relevant Courts worked,

The Commission’s La Reports are in no way rivals of the
War Crimer Triale dertes, under the Genera] Editorship of the
Right Hom. Sir David Maxwell e, K.C, M.P., of which the
present volume on the Velpke Trial forms part. The importance
of producing a permanent record of recent war crime tri which
was underlined by Lo Wright in the Passage quoted above
applies equally to the present Series, but their intentian differs
markedly from the Commission's publications, if only in stress.
The aim of a volume like (e present onc is 1o lay before the general
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tescribed in a short In-

FTE
INTRODBUOTION

d the lawyer alike a record of an entire trial, proned only
reader an s ! v -|‘

i S5I0NE IN COUrt ! HE .
p[‘n s m:ﬂ:u manmer of speaking, the How _I II.||. opireN gzt
e Sl readable and understandable accou JUneh, Wi
o ","'“ht =|1 he nature of ithe oflenees vodved .llll 'I :;iﬂi t:;h“:
o 1I..rf".li' Ill‘ucl:lrial and the type of Lr.'l."hﬁ.'. Iaing o

0 , ar .
:i:atj;::tt:m time producing o work which

i alue 1o the student ol ek
ﬁtllﬁl[t}k':;il“;:;l?{:nm! '."i-t\'h-:nwr l;.':ri::-u-; Commission’s Lae Reports of
The Lim

“prcweedure which wenld
s ol o edure w !
l:!'l“-ﬂl he ! N Eralie, and

is alaes ot witlont Caris
ol techuical legal details.

: st theie dletailed
! i 1 the other hand, wi : T
Trials of War EFNI;?F;‘“‘;:'}. case reporied, are |.I||l-l Ili.||‘.'3'.l' I:h:-.:_lr.u.!:i.'.'t
legal ‘E“"'mmm"rl:e student of international law an l":" Iw“hm“
be of interest "T : same time it is hoped they will “:'.:h;ni"nw:ud-
ke b g eral reader through lhf L‘m-"lmf L-‘Il wial report,
e e Eeries the Natcs an the Cuse in e S i il
ings which pmmicnﬂm wgion lias attempled 1o derive lr:w far
Muoreover, .ﬂw EI;: all material containing .m;.r 11.-.‘.‘:'- -‘m:l’ boisé
records IR 15 Phamesmon bemee of international L, et
the hu“dlmu]:r;;LnJFuji:;:;‘ IEthl":‘l'. wore 11I1'||u|.| I:!II ::f;_ll:";i:::l:llﬁh;ﬁ
of over 1 . i s while a furibior gz we taln
in. thie yelpme e 1o thiz attempt
MRS S e in the velumes, L¥
e e Tt ‘}mft?ﬂtlﬁmwus ol course il"i"m'“qﬂ sy ?t. ;'“rl'jlﬂ-t!;::
b moet. AN BRI 1.":“ -;,11? of these grials i the rlm'l_[}!l.i]r: i “t
evidence produced .in the Velpke Trial is recorded in 1 Lﬂ'_ﬁ!H'c‘T =
el i mdﬂ'mi: occupies ncidentally a mere iz 1‘ ;trh as
book. That :-":; Law Reports, and even longer l_'-'_[ﬂ]'-l' ilalu:t'llt'l‘
Volume VII o .":rul & \;nhurw 11, the Jusiice lu.ll I|I::r_ igriond
iyt %f:h: Bntrt::lur:mhrrﬂ':l in Volume V1, and LJII::L“.H:-:nnmrir:
and 1 .""m.i.l-‘ in Volume X an:-il;ll'! Tidy Aaiore i For a
T ciing visence prodaden I these procecdings.  For 2
the e Belsen Trial prowerdings, o . A ;r T
mmplﬂt-m:ﬂurdrffu“:;a: son minprmilicently i:llrlﬂ|ll-l'l|'l_| ‘:d"\l:lm:m.nnl
reader 'ﬁ:ﬂ I{-.'l- er ‘Triale Series umiler the wility ll_ﬂ"]"'l it \.\?Iil.li by
of the Waor Lre ice Trial is similarly being deals e
TUillpe, iy :-:j; J?=E1 W, Kinner, of ihe !hr_qﬂi E:h}::tai:_::;
e mlmhhilri;-zuc uci' the present writer on the United |
lately a oo .

War Crimes Commission.

1

The inl provi another illustration of
"Trial ol *,'m: awniil .

bt ”h‘l'fri iﬂ"inr:ﬂnt years of the TI‘*P“:!:“'H rﬁ:‘l::
the many we hav e taken always 10 justily means.
which often arise Ifl‘ﬂ:it:‘-: i wiim thie war woo li;:: rrcl:_-l:t:ua:
the Nazi point Il;-" it was considered necosary by the G i
nl.'ljmtl\hﬂ:-cmﬂi' e illions of persons from e erritones a:n_lﬁc e
IUIEI_I-I:;.? vldlﬁﬁl:‘ﬂl'lﬂ to e their lalwairs o the benefil G

by i
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CGerman war
3 coonaany, il = o
Wil x v Elher in ol ’
oz ?'E:;:‘I:':;:_l:':;m}mrlumt. '|'1I1‘EE.IE:::Q:J::0$LI:“[.”¢= or aflter de-
on Creriman soil ;“ were o givie birth to child l'lmE'Iu.;l].:d WEHTET,
il the unforiunate babies H"l.‘.‘h:an Wh&i?rmrﬁtlﬂ:
i az

of view a usel :
58 Ia-,n-f-nnjur_-l: further, the same inhuman [:;nt

which sent exha
usted lalwourers to -
the gas chambe i
: s for execution

in their thousands die
g ctated that these ol
g it 4 rould s et o
P . 5 For the Rei i i o
IIT I}mln?:tm (7L cm:':uti.'ll Lia I:hl:f'.::.:;c '::m e mmrm wae-r:thﬁr:
Fn";l!:lil:.m ‘315'[;::.-:::.:];]?:15-5 their first w:htﬁgﬁi& amd i“
mafwi;'i.ém‘ ol "nim:ru.ulahlt that the W jority Wﬂull:lnﬂfl:r
Hdeportation w Ge i
the war iIJ1l:tI= ncﬂﬂ be ﬁid.l”lll;::n;;nur fg;tqlgjh!h“ iabﬂ!r e
Eurgpe (New York, 1944), Dir. Hﬂphu;? b Jﬂ%ﬂ#?
; sly

XX

crime of genocide, whic
itk . whis }E he defined in thi i
e L
i Lmileris Labor has been a subject I?“hl-{'m“
occupied countri i mcon pant, and German | S polie fo
is molili I'"_lnr..-: reveals several definie I'n fow, Tasiy i the
& o Lu::;j m order to maintain and t;numrm:um' o R nbe
o Iamj:gm:ull.urc 0 serve the Gﬁrman.:n st
German -.wk;fnfﬁ'“aw also serves the :lrimt Sy ing
oo worksa b released for the front, lIl;].r'l:l-l: g Bipng
i mnmwem and women from the ogc g
e Jnorea r hopes to disrupt centers of p;l..npl'nd mqnumtriu,
o e o li?;il" on the one hnmﬁ; and on the e

18 and keeping the men far away fr:?&?h:?rli?d' 4

oimnes,

a policy of depopulation :
Labour Office, whose m,::rrt:Jﬁlﬂ“”““d~" The International

A i3 0 i e i e P
a E::lr i[::t?:::wm"d'"“.‘“ led them ;t?anﬂr-rhridtw 1ange. of
early as Ocrabe n population migrations ﬂl'.:i‘lrﬁ date to entertain
Revienr of Ih:l dr' T, to pubslish in the jsue of 1als, Wil able, as
inside Ge ate the estimate that the Iniernational Labour
e ;‘:J'lﬂn}r numbered in Favivary rnln.ﬂmnm; employed
Eﬂllamtit'rlnmifm.w pri;..smm af w;r. ‘:'.'H-;.. : i
b forae undn!al the social and warking b the ecarliest
ol The E“’N“.Mimtr tl!“' INﬂ;iﬁi Voke wis |,“H-M“mmﬂrlhilva.lt
Office, Montreal of Fareign faﬂwbﬂmy{jln ander the title
service beling ﬂl::a::ﬂﬂ IE;:‘:} Lir. _jl:_:nlm Frried wﬁwww
wimina. Low ' = 1o the unified devel 2 v t
Tﬂ'hunn[: o If";‘ul-'-'tfrl Consaltant 1o the :ﬁ:ﬂﬂt of interrativnal
that, while socic aute Dr. Fried made jt ckai“‘“ Milita
£ allempls were made througheaur I:ll.,,:hi' W
WD

IHTRODUCTION xxi
influence these forcign workers idleologically, w0 discredit all anti-
Mazi and anti-German propaganda amd wo diffese National Socialist
doctrine, nevertheless the main weapans pelied upon by the slave-
inasters were these of intimidation and physical rililessness. The
judgment of the Nuremlery, [nternational  Military Tribunal,
delivered on goth Septemler and gsl Cletoleer, 140, indlicates that
the earlier estimate of the Tnternational Labour Office el
above, which was based wupon the evidence then availalsle, was
probably not wide of the mark, The Ledinan creenpation auth-
prities, said the International Military Tribumal, “ didd succecd in
forcing many of the inhabitants of the stcupied werritorics work
for the German war eflort, and in deporiing at least 5,000,000

rsons o Germany to serve German imtuslr':.-'.'l.ml ariculonre, o ..
Allied prisoners of war were also regarded as a possible source

of labour. . . "
Same aspects of the shocking conditions
pedd alsonr foroe hind o exist were revealed in evidence alsn in
the trial of Field-Marshal Erhard Mileh by a Uwnited Seates Milstary
‘Tribunal in Nuremberg, which ook place between 2oth Decemleer
and 17th April, 1047 Mileh, who during the Second  World
War had been ]mpr:u:lnr—(.'-clwrrﬂ and a Field-Marshal in the
German Air  Force, Aircraft Master General, hember of the
Central Planning Board and Chiel of the Jargerstal, wis Fonl
guilty of war crimes and crimes against humanity involving slave
labour, deportation of civilian lmpuiminnﬁ for slave labour, eruel
and inhuman treatment of foreign labourers, aned the use of pris-
oners of war in war operations by Force and coupalsion.
Milch was sentenced 1o imprisonment for lifie, aned his application

to the Supreme Court of the United States for leave 1o ble a pretitien

for a writ of habeas corpus was rejected.

The minutes of meetings of the German Central Planniong Board,
of which Milch was one of & ozl membership of three, were aflered
in evidence:; they showed that the members of the Board knew
and discussed the fact that workers [tom occupied e tories were
being forcibly taken from their homes without knowledge of ther
destination, and against their will crowded o box cars withwl
food or walter or twilet facilitics, deported, and foreed to work in

factories manufacturing armamenis and wiher necessary items for

the prosecution of the war.

The dl:‘ll'lfl.tca-, with few excep
1o move irecly or to cheose their place of resid
houschold with their familics; 1o rear amd cduc
o marey; to visit public places of thel
either individially or through repres
upen the conditions of their own em)
trade unions; 1o exercise the free expression of oplitiony OF

I Sen Far Beports, Wol. VI, pp. $7=00.
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In view of the protests to the effect that the
}I Polish women was hinderng the pro-
duction of food on the farms where they worked, the acenaed

natedt, was ordered by his Gauleiter

Gerike, then Kreisleiter of Hels
to erect 3 Home where the childeen eould be kept after being

taken awny from their mothers.
Gerike chiose, though according 1o his account anly as a ternpor-

ary expedicnt, a corrugated iron hut, withoul running waler,
lighting, telephone or Facilities [or dealing with sickness,

‘As matron for the Home, the Labour Officer seot, sgainsl her
will, the accused Valentina Bilicm, who stated in court that she
had heen marricd 1o n Fussian, but that lier father wis German
and that shie came to Germany in February, 1944. Hhe had ormerly
heen o school teacher in Russia and was the mothes of tweo chikdren,
but she had had no previous experience of runming a clinic for
infant children, She Em-.w Russian and Polish but comparatively
fittle Gevman.  Frau Bilien was at hirst provided with oo staadly ne
medical equipment and no records except lor i pepister of incoming
children.  Gerike ordered her not 1o return the children o thei
mothers and nol (o seomd any o hospital,  She was instructed (o
“eall in a doctor if necesary.”  She later had the asistance of
four helpers, Polish and Russian grinds, bt conditions were Targely
the same when, six months later, possession ol the premises was
required by the Volkswagen makers,

Gerike, though he knew of the deathe-rate, never visited the
Home or interviewed Frau Bilien aficr the initial selection ol the
barracks. Nor did he engage the services of a prminesd nurse whe
lived in the village of Velpke. He did not provide Bilien with
seales for weighing the children, and laid down no regulations as

w the keeping of records beyond requiring that a register of 1ue

coming children be kept.  Frau Bilien cluimed ihat she was crdered

the Labour Office, and then by Gevike, o take aver her post
at the Home, and that she repeatedly tried to be released from
her post as matron.  The evidence showed that e promises were
infested with flics and the sick children were not wideipuately
separated from the rest, The infane’ clothing was nol kept clean.

The matron went away for her meals and to do shopping, and

was never in the Home at night, though the helpers stayed there.

During six months, more than 8o Pol ish infants died.  The evidence

of the village registrar showed that the three most {requent causes

of death as certified by the doctors were gencral weakiess, dysen-
what they ealled catarrh of the intestines. Chine wilmiess
seen childeen in the Home with sores which
she described as syphilitic; the building was y-ridden,  There
was some evidence that the skull of a child, thought to have been
taken away by a dog, had been seen in the vicinity of the

Haome,

food in the year 1044,
tending of their babies b

reiry, and
claimed o have
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Hessling, Lmh:tr:ir of the Home, Gerike appointed
a children’s cling also without previous ex pointed the accused
month, and k“::'ﬂrff““fl"la:l called at the Home at ‘;‘L:Ptrming
made many complaj w death-rate. Frau Bili LSR5 ance i
plaints 1o ki ien testified th
exce ) - 2 Inm b ; = at =h
which ﬂ:,":;;“lg- o Gortbe't orsions. oy . Mathing wes achieved
o six weeks ”._-mm}&, cight 1o ten days ﬂh:ulwﬁagﬂh“h“d““r
1o arrange ,:htm"f""_ ter,  Hessling claimed th;?: inement, to four
testified that Fra “;il.'?.ml bt Grerike denied [h‘lu m’? dul? Wis
dying because they neeteq - maig that some of th One_ witncss
mothers, but tl ¥ needed mother's milk, sent e children were
al llr—“ﬂlllg, on i 5 AL BOmIE ba:k ter thied
Tows ictes iscovering her action, forbade
wo : o - e
1944, wl;:::?kﬂmld rare visits to the Home 1
without official i al doctor, the accused Dr .'[‘.I..::lﬂ‘ﬂllle September,
sick Enfants. u::;n_l:;umu. started to visit ‘Ii‘h: mmerich, though
1944, however, Demins the period from Septes L‘"’m and to tend
2944, however, Demmerich, faling in with the masron's saammir.
‘_mfm“? w‘:i:ﬂ“ of the children as Fran B-l.'“ll.mnsmggul{nn.
due to his la o sign death certificates. De LI bmugh: te him,
of protest m"E;rﬁuculm, he could find no ti::.mf,mh claimed thad,
the babler, 0 aukhority, ocy in the m-.-rhgiﬁn?ﬁn S
The : b0 wisik
in th Accused Miiller was an Ortsgruppentei i
Gesile indt Skl o L s the oy Lol e e et
he once tel m”l""."*“’-'unﬂthkm -
received ;‘n"m?‘l::;l Gerike, told him ”’;::}tht}r_ Nﬂﬂl‘thﬂm}
matters.  Alter ¢l e that something would Iqu“mt dﬂ_-ll'l! anil
any fir 1at he AP T Wodone o improve
o Wt to have pursued the mati
¢ accused Noth was Bil ) =
?ﬁﬂ":ﬁfﬂl 5 klli'l.llll in the N::i;e?::i;‘t: i the viﬂag._-! and held
against its umh?w of the state of affairs at he was a member
The accumsed :j:'lﬂ'l-ﬂll and wanted 1o see ."t' the Home, advised
immediately aft aus, a farmer of "I-"-:Epl:.,.:i ey r '
at leagt et Mlter giving his evidence. He o found not guilty
s NOL proved ‘In-“ 1o the Hone against mittced that he sent
The accused Fl" sat lie knew of the neglect |“: ]‘:lufc.uu' will, but it
Gerike, Hessling. Dor 111 the course Ly e in the insticution.
M ¢ Lemimeriel - u
glljzl' a.ildti Maoth Wr:l l‘ﬁun:i-l';::r;ﬂiirﬂu Bilien were found E'l:u']l}r
Bilien'ﬁ_}; :: mﬁnﬂaum. Iy Mlpwhu: r::;“i . ;
Dhemirmeret a0 +-|1|I.'!-I.‘:1'E L _ﬂﬂrrrl. years' fn.m}::’tgm%rvmnﬁm
I e } it E “."LI'L-:.--'
Bl Leiike Lo deatls by | rbeinbne, sl Loy Hessling o
m:Ir: confirmed by higlul:r H:II‘;L:;?":-?IIIL;;T lluding; u:u;ugch;f““;::'
pasting a lighter sentence on Birll!n?{hn" e
Hessling and

Mazi
ﬁf l"l hut
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Gerike, the Court may have laken o account her salbordinate
ition and also the fact that she did make some etforts on Trclinll
of the children; 0 that her negligence was nol shovn W have heen
ungualified. Thus, the Prosecution itsell recognized thiat she had
mace unavailing conplaints e Hessling, and that, with her R iisstan
gonnections, she was not in s strong pesition Lo ipllence or o
disobey the Nari Party authorities; and, on the other hand, the
Prosecution absoe adimitted that she sid send some chialidren Lack o
their mothers, agunst orders, and consulied viiisus cliemists and
midwives on how she should properly feed il elilidren.

In Demmerich’s favour, once having found him guilty, ihiz
Court may have taken into account the many calls made upon hiis
scrvices al the relevant time. O the: other B, the supreme
penalty was meted out to Gerike and Hesshg, whio were directly
res ible for the conditions in the Home and who, as pneinleers
of the Nazi Party, could have done whatever coulll possibly have

heen done in the circumstances for the children; aml even il full
o fooid, medival supplics

allowance is made for the shortages «

transport which existed in Germany during the il year of war,
it is abundantly clear that these bwo accused were guilly of scan-
dalous neglect, and even of positive willul acis which increased the
deatli-roll among the children: mamely, the prdlers that children
were not 1o be returned o their mothers and were not to go 1o
hospital i they were il The Prosecution claimed that amnther
act of a similar itive willul type had een connrnittod in that
Gerike had told Maller, the leading Mazi in the village ol Welpke,
that the latter was to have no responsibility in conncetion with

the Home.
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the Velpke Baby Hoine Trial one is im
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ment, ie. of a judgment piving the Cowrt's reasons for deciding

as it did on guestions of pruill wod punishment. A plance at almost
any of the sections contained in the Ligest of Laroers aand {Cases, W olume

¥V of the Law Reports, will indicate how indebted the atudent of
war crimes law is to those Courts which, when declaring alleged

war cominals guilty or not guilty, have gone further and have
stated their reasons of fact and law fonr s Bunding.
Anv differences that may exist latween the oy
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war criminals I‘-\:’I"l:l»\u"::l:lt arwegian, French and 1 al Military Tri.
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decision of :‘mhﬂld i private sitting, and :
The arguments of couny 5 1LY and any se temonly only the final
= Et'm:ldtmti.:.:g "ml"."*':l are of interest rn “I}.l;m are announced,
their defibergim,y el the Court may have had jr Jaio® light
Tk sttin Tane. ) II!Il.ll. are not, of Wuna:l: hn.d}n mmﬂ during
British, Canad il-l'ln qt-..rm,-:l"mm"'ﬂ up of a Juﬁg:?ﬂﬂm ide,
officer & : . Australian Mili : votate belor
officer is appointed, is not a final indigeorrs, VIED Mch an
setting out urt acted. Two relevang u;m o th

ace i by Rl of ey 4953 of U Judge B
ﬁr:?}i'}ﬁ:h which run as fi) ru::f 103, (#) and {f), made ::lliﬂ l;hm
Court consider 1 gamion Of the case he wil )
Caonrt upm; fr_ftli““lll:cri:m“?r SUM Uy U‘l:! l:hvlﬂhiﬂ b he and the

. w relar Ence i

|4:|-:.Fi=:11h-:m1.-_- upon their r_.r'r’:&ll_'::;lh: case before the &?ﬂu the

Upon any point of :
law or proced . :
! See Law Reports, Vol, Ty, ::’J:’;ﬂ-‘h arises upon the
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trial which he attends, the Court shonld be sanicdedd by hiis ogrimion,
and not disregand it except for very weighty reasons, The Cour
are responsible for the legality of their decisions, but they must
comsider the prave consequences which may result Trom  their
disregard of the advice of the Judge Advocate on any legal point.
The Court, in follewing the opinion of the Judge Addviwale on @
legal point, may record that they have decided in conscuence

af that opinion.’

From these clapses it follows that, stactly speaking, a British
or Commonwealth Miliry Court is the Tinal jndee of the law
as well as of the facta of a case, andd thar o Judge Advocate's

summing up does not necessarily set out the Laow on which the
Court acted, although in practice his wonls carry a very high

authority. :
Mevertheless, while the trials in which some kind of reasoned

judgment has been delivered have proved the most fruitful of legal
ats and so the most helpful in building up a jurisprudence
of war crimes law, trials of the other type have olicn prove cal walue
wo: for instance, when there has been a simple Tuuling of guilty
upon a given charge an examination of that charge will olicn yicld
a valuable indication of what the Court regarded as a war crime;
such was the case in the Velpke Baby Home "Lrial,

_]u‘:.rFt Addvocates were appointed lo serve with maost Bainish,
Cianadian and Australian War Crime Conrts, but the  British
al Warrant Army Order No. $i5 ol 145, and the o puivilenil
Canadian and Australian legislation, provide that il no Judge
Advocate is appointed to serve with a Court the Convening Uflicer
must appoint at least one officer having legal qualifications a3
President or as member of the Court, unless in his opinion no sl
officer is necessary. Since the Legal Member, unlike the Judge
Advocate, is a member of the Court, he has the right 1o volc, and,
while the Legal Member does not annunciaie in pulidic a complete
summing up on the case, he does on eWcastons (s i the preseat
trial) reveal in court his attitude to a legal peing, and when he
does so his words are of particulur interest since they vepresent
the opinion of at least one member, and a very nnporiant memler,
of the Court itsclf,
Apart from its own particular points of legal interest, the trial
llastrates certain general principles in common with other war
crime trials, An instance of the latter is provided by eertain
illustrations, revealed by a study of the tial, of the sources from
which international eriminal law is derived (using the tecm inters
national criminal law™ here to signify the inteonational oy refating
to war crimes, crimes against humanity, crimes against peace and

membership of eriminal organizations).
The judgment delivered in the Hustages “Tral {Trial of Field-

b See Appendix 1, p. 544+
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law is given by the statement of the Tribnmal acting in the Justice
Trial that Control Council Law No. 1o “is not limited o the
punishment of persons guilty of violating the Liws an] wanslines
of war in the narrow sense; lurthermore, i et beeger bee said
that violations of the laws and customs of war are il by oflences
recognized by common international law, The foroe of circum-
stance, the grim fact of world-wide interdependence, and the moral

ure of public apinion have resalted in anternational recogaition
that certain crimes against humanity commitied by Mazh authority
agninst German pationals constituted viclations ot alone ol stalule
bui also of common international kaw,” !

One of the * customs and -[iunu'tir.rs accepted by civilized patrons
generally™ is of course the right of a belligerent bty nationals of an
opposing belligerent for breaches of the laws and nsages of war (L.c.lor
wir erines) at any time up to the for wial signing of a ireaty ol prace.

Thus, the judgment delivercd in the Justice Trial stated : s
to the punishment of guilty of violating the faws and customs
of war {war crimes in the narrow sense), it has always been recog-
nized that tribunals may e established and punishinent sl
by the State into whose hands the perpeirators fall, Those rules of
international law were recognized as paramounl, il jurisdiction
o enforce them by the injured belligerent gowernment, whether
within the territorial boundarics of the Statcor i e upied terribory,
has een unquestioned.  (Ex parte Quirin, supria; I vt Yamashit,

9o L. ed. 443.) ”

And regarding the duration of the right o try alleged war
criminals 1t is in point o quele ihe words of Cliel Juatios Stone,
who, in delivering the majority judgment of thee United States
Eurrﬂ:m:: Court in the Yamashita Case statedl that

We cannot say that there is mo authority 1o COnvene o G-
mission after hostilities have ended to iry violations of the law of
war committed before their cessation, at leasi until peace luas been
officially recognized by treaty or proclamation of the political
branch of the Government, In fact, in most instnces the prractival
administration of the system of military justice uder the law ol
war would fail if such authority were thowght 1o end with the
cessation of hostilities, For only after their cessation could the
greater number of offenders and e principal oues be apprehended
and subjected 1o trial,

g writer on inlernationa
r of military tribunals, others
of the law of war, as terminating b=

| law appears o have regariled e
ise competent 1o try violations
fore the formal state of war

L See Law fepents, Vol VI, ..:!:,-4_!1. whese e Tribunal expami upon tsia
satcrnent by setting oul a n-umE?Pr anitlusrities sleaving how world ajpimion laad
grown to favour o right of Bumanitarkan intervenion, Lo 4 tiglit on e part ol
ofe State 10 infervent 1w preven aprocities Ueing consminted by o secn Simie
agninst the subjecta of that secoml Spate,

———
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has ended.  In QU 1 o

a ! mar wwwn mili i

;Ir'ﬂ-:miﬂrﬂ in w!1:|::|| nlfpndc:,lmﬁ!mhﬁ;cm'm NUmerous
e oeasation of hostiljges and before the ary commission

roclamation of

peace, for offences wpa;
ilin thmtill;:lcl;fd“m the law of war committed before il

l-l'_l'lﬂ'- exlent fis whil:h:
the ok
law o eas ahal b excrised o e o gouiregon of e
and m]: ourts, but with the political mnchu,;,?:f‘h[ﬂi rests, not
2y el e e o e S
-lai : re, peace has not or
;La&"::::‘r' 3 E‘Pﬂ‘; by her ar.n-:ptan:cqo}'bfhﬂ: f-"m or pro-
vinlations ﬁ}l:t rl.mtl:-_,,].:'IT”'-mfi‘.: in the trials nfm B“ir_[;:;lc:}
ili PR Ar, E'NF
:l‘.'l:]:’-cﬂt' commission has heen a.;:hmjﬁltf the tial by the
i ot b o i P o
Gﬂ'l‘f:"”“*‘;tl.“t ¥ the terms of the surre ufthtu}:;:-r:x
he dissenting jud :
M : Judges made little abject; LT
ﬂfiﬁ?‘ﬁf’f”rdm Ehonagglae I:ilm:,]l .ﬁ;‘“‘,_:,::'f;:pmm. although
OVEr, since .;':;:f::“;"':léh;ﬂ.:lgtp:i:;cddtﬂcr active hmﬁjjlﬁﬂ“ ?;':"r:
el e it U, Wl sy
The L any time alter peace is official Iy eon mOre sccure

* position under Cuslam = -
Hhﬂ!ﬁll $1E|£remu Clourt nndlgrm;:ﬂml ].I.\H'.._H.I mniglgd
o r'i;imc r-;':Icnl war, seems to be that juuritaclmli "t"ml-] praciice
i seliingsd witloet Ilmm,“.'.m beyond the CLon over war
h-l!}‘u:ndp :" ¢ conclusion of peace, It ma ntsmlm off ﬂg’hﬂ::s

Undn! ;[Il'nl point h}f indernationn Wmﬁ;nt course be exten
Betot & l:.-t rule o CUSlOMAry internalional .li-l i N
be tried i'.r r!h?r ST, an all Wi wimimmmmg i
from “ﬁw al Military Court, but this does not . properly
e n.lll.lf_[d_““; before g ordinary givil m‘lrillwm'll:hu JuE caplors
poimt of vi Pt w, should they choose 10 o th Jurisdiction

s view, the municipal law enactments 0 s0.  From this
they (i) t::l':gmnlu l'lfl‘ into theee categories, « concerning the trial
et o G, R i e

. (1ITH ; ot T Cr
ﬂ%liﬁ}fr:ms:ing {!F'.-SF (_.':,:l:,ﬁ_ Courts; o {iii) refer such cases io
W . H‘"‘_l United Foimgrd i
;F;‘E-:n{?rnu fall into the first dﬂfll‘l“:::d}. United Elau:! municipal
2Bth August, 1944, is an mwfﬂﬂl War Crimes Ordin.

the N i ot :
Th:;:l::}imlim? ::lFrllutuﬁrﬂ;:lﬂiﬁlu ifu:;:t:h:h:t:nm hird, e
War crimi g ; 1 Military g
1945, Avamr ki ba3cd on the Royal Warrant deted 3ok poncy
' 45 ad ammnended ¢ e,
See Law Reports, Vol, 1V, pp. gron - ““E“L;":"::t. the
P

INTRODUCTION MK
text of which appears in Appendix 1 to this volume, states that
His Majesty “deems it expedient to make provision for the trial
and punishment of violations of the laws and usages il wear ™" coan-
mitted during any war “in which he has been or may be engaged
at any time after the 2nd September, 1g50." 1t is His Majesty’s

“ryill and pleasure™ that *the custody, trial and punishient of
iolations of the laws and wsage of

raons charged with such vio
war"' shall be rned by the Regulations attached ta the Warrant,
The Royal Warrant is based on the Royal Prevogative, which in
English law, as Dicey said, is *nothing else than the residue of
arbitrary authority which at any given time is legally lelt in the
hands of the Crown.”

Regulation 1 of the Royal Warrant provides that * war erime”’
means a violation of the laws and usages of war committed during
any war in which His Majesty has been or may be engaged at any
time sinee the and September, 1939, 1t will be noted that the
urisdiction of British Military Courts for the wial of war criminals,
':ilu: that of their Canadian equivalents, is limited to war crimes
ﬁ:opcr, i.e. violations of the laws and usages of war, and that they

ve not jurisdiction, as have the Courts of some other county ies,
over erimes against humanity which are not at the same i war
crimes (ie. offences by one encmy sulyject against another), crimes
against , or membership of criminal orpanizations; e
United States Military Tribunals which conducted an important
series of trials in Nuremberg, including the justice, LG, Farben
and Krupp Trials, on the other hand, have been provided with
jurisdiction over all these,

The Velpke Trial illustrates how lar even the concepiion ol a
war crime (putting aside the other types of ollences against inler-
national law which are being given recognition) las l.lr.\-‘rlu?:d
since the older days when the idea was essentially limited to cither
a breach of the rules of war in actual combat or ill-treatment of

isuners taken in combat. Ewen as late as 1645, the Delence
in the Belsen Trial regarded it as worth while to angue that an
offence could only be punished as a war crime il it was dlirecily
connected with operations of war, since the puipose ol the punish-
ment of war crimes, it was claimed, was w secure the legsitiimate
conduct of those operations. The contention that this wosuld ot
include ill-treatment and killing of internees in Belsen and Ausch-
witz Coneentration Camps was rejecied by the British Military
Court which tried the case.!

Similarly, in the Velpke Trial, it may be that the dle i tation
and use as forced labour of Polish women woulid be regarded as

having a connection with operations of war, but the neglecy of thie

children of such women could have no purpose in lurthenog the
! Bee Law tr, Vol. LI, pg. 72-73 ; olso The Helen Trial, ed. K. Fhallips,
in War Crimes Truals Seren.
‘
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German war effort exce t in the
since the care of these children Wit i

to neglect them would free medieal and food supplies and resources

for other uses. The viciims aregver were not military personnel
but civilians amd, of all civilians, those who were the remotest
from all thought of warlike activity,

In addition to practices Benerally Followed by Suates in their
relations with one annther {usually referred 1o as * State practice ™),
the term “customs and practices accepted by civilized nations
generally™ may also be taken to include, and in connection with
war crime trials has been taken 1o include, the general principles
of law recognized in most national systems ol law, IF the same
Beneral principles of law are recognized in most national systems
of law, such as the rules refating to the possilile parties to crimes
{principals and acovssrics], those rules are readily assimilated into
international law by Courrs administering that v, is in

ta trend of opinion according to which, il a practice is generally
regarded by States in the conduct of their internal affairs as repre-
senting a principle of justice, it is also enforceable as m orule of
customary international law, The most important manifestation
of this process in war crime trials has been the reliance placed, not

only by counsel in their arguments, but abio by Judge Advocstes
in their advice o British and Commonwenlth ris, and by the

i% themselves when riw:_y have delivered reasaned Judgments,
upon analogies from municipal law.! The nature of the process
was well defined by the Lewal Member in the trial by a British
Military Court at Fssen of Erich Heyer and Six Others® In this
case the Prosecutor pointed out that the charge alleged that the
accused were concerned in the killing of three British airmen,
That was the wording of the charge, but, the Prosecutor aclded,
for the purpose of this trial he would invite the Court to take the
view that this was a charge of murder and of nothing other than
murder. The allegation would be that all the seven Germans in
the dock were guilty either as an accessory before the fact or as
principals in the murder of the three British airmen.

This proposition was accepted by the Court. The Legal
Member pointed ont that this was not a trial under English law.
Murder was the killing of a person under the King's » The

e here was wot nurder, and i counsel spoke of murder he
was not using the word in the strict legal sense but in the popular
sense.  As long as everyone realized what was meant by the word
“murder” for the purposes of this teial, the Legal Mem i
think there was any :‘Iii'ﬁtuity. As to using words like “accessory

re the fict™ and so on, which are applicabls to English law
and to felonies, the Legal Member again saw no objection to that,

' See Law Reporls, Val, XN, #of Lared amd Caes, pgs, sen0,
¥ See The Ein Fmcking Case ;:I';?.u Reporits, Val, [. e

diaholical indirect sense that,
rrelevant to the WAr gperations,

Kxxiil
INTRODUQTIOGN

wt iley wene  talhing
: knew exactly ""'1:"‘". 1 ;
a:;. lomg "ﬁ Llnwi:'lr:lﬂ:!?'ln;dﬂm words alinost in inveried commas as
almat, ey .
lmlﬂngbu;: thﬁFQHL:iIE:‘;:I in the "u’r1|-1'|;cl Trial, I::‘L::‘E'; t{':‘;;’:f':'é
N3 . Vi ponnca il B foniloqe n
followed this li'm‘:h:::;f ?:,'::::{ jll:mhnl which tj:hp.llllllll-lﬂl ll';“u...::
. ““IITE::IE !cl'w IEmhuh law of murder and criminal negligence.
aspects | H
These were as follows: locs any other act, ol wihch I|_|.-I.' |:ll’l.ﬂ.hﬁ|.'i:5t
i TTAT, ;!L:fmh:c;;i:ll -t';?i.'.lﬂl.li-ll-l'ﬁ" is death, :._1:1"1 k_|.l.h|1|.|: :‘If’}'“:':
m“nqm:mi'.c. I 'ﬁlri no stroke were struck by Bimselly |=|= risoning
pipies miw; who causes the death of a prisoner by imp d his
ﬁu“?ﬁlmi?ﬁird:mw airs ol the unnatural son, TWIH;.::'I;T:“:HHP
im in wn . H ' ill, by reason whee y v
i W= Alr Eainst !Ilq'i_"-"l'I ] : auruck
i IEl"lhli--rln:n:it‘-1 :.}im laid ﬁ;r child o an orchird, where a ::'-" wl::-r.lt'
ol ihe h'm[-.. lit: of the mother, who bid her child inoa pig d’-"_* hild
it wmed kil 1:;du B g 2T TR officers, whe move ot 74
it was devoure righ il it died From want of care umﬂﬂﬂf"-““f; =
rm?‘ o m'PT helpless:  Premeditated neglect or ."-“T“," ::3
« :E'l'-\tl.li-ll "n“:' cuiitmll , charge, or gmtnl‘l of ||-t|-|.l|l€‘!t'--'l1I i-"'l-:'!dr:
by persons ,is*w nﬂ imbeeiles, or lunatics, or sick or -_np'.t_'}_. un]':r.d.-_ﬁ
ﬁhﬂmlmrnﬁﬁhhﬁ to supply them with :11:11:;:‘5_-[{‘!!"‘“'-17::'-' :#': -
Yl rediery wed ol thas saane
Fith Sl ",zglli:slr?:);l.:ﬁn I:l:-:m:, the offender is puilty of man-
ram gross 1
slaughter.” ® rson chooses to undertake the charge of a J'LL::II::::
““lgl el l:::fﬂllhr from infancy, simplicity, "".'T"'_’at":,-ﬂ.km
e i, Iip is bound to execute that charge :“’l' “iﬂl e
'”ﬁquw* ‘“:ﬂlilil il o person who huas J.‘.Iul-:'ialu:ﬂ ik 1-.-1:;‘.;:: Iluﬁm .
negligenee . - pross mepligence, the -
h:-_?rlﬁs cﬂmtui:: I]:::Tll ﬂ,fw?rw“ﬂ“’" wilh nat dlo; t.h"'_“r"::::
%:;' W;;-Fg:;:-,n:: ;Duggml. as to satisfy a jur}’r'-hi'-“ the: lii"isll:g::'kl'ﬂl.
megtl i hiedd v not, ;

. i the creafure L i
reckless and "“t_':t':” 'L:hh'::r‘lhl_':___ be applicd 1o the ....-mu.-,u:n;rc rnq;llli:l'::
15 [ﬂ;nl'th lﬁ:—;-]‘ "::E person hiaz the L'I.IHIH.I}" ol l:-.1.:I'I.'l|. WET W Nl
than *wicked. that other with insufficient food or “':Iti cal
bielpless, and Iin?uca his death, he is criminally responsible. -
Mtfnd““m’;rﬂm”m“hg AT COEE G UETIeE _uf.'l neglpent n;l ' Hly«'nu

Whece create eriminal responsibility the degree o “H'E 'E":rm"'::
em Mt as to amount to recklessness,  Mere inadverter ¢
s F}Tcmm civil liability, would nok m;t‘iiuc l;a::'::n;
wblki.n::l 111:'& ility.” The next paragraph reads: G :}‘“h“hﬂ
CEIMi !n test which they should apply 1o determin : ]
to jurics the tc the particular case wmounted or did not ﬁll.ll;.'::.'ll t
the “:H.I_'Eclu:,tk“ljr:"i liE:E sl IR ﬂpililtlﬂ. such ns l.'l-.l]r.hl- Es
b e ing Enidor anad Praciiee ia Criminal Uiy, g0t Edition, p. 86

. ﬂ“']'h"HHh?mu v fhed,, e By,
i j'h',j'_. 15 F
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"Pi:.’l?ctb-;uag'dm'l "wicked ‘clear, * lete.” B tever
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ey ,:Jm-lw-m he chose to place most m_whlch
deciding w;,:ﬂ?.tr tl;:: "I""':'I”ﬂll"-"" was clearly o help the Eu:::':"?t
regarded as culpable “"Ht‘t'!.:::l:::::n by certain accused could £

The Prosecutor plicedd Jrarticnlar
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b= J‘.-n-m "-'I'J'Il:'n: the T
emale Polish worker had

it, and passed into the Ha
hood, and the tests lujd .;E::nthlf; talﬂz e aeaivas ol inctlet-
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i m:l I:aum:l responsibility of the Kr:islmil“ v l?he s
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}:mr wse infant children, and with th:ue m i ‘
oo hﬁll;:'r.allgr a whole burden nfmmplfm;fﬂ d ity i
ek fataaach o rlxl:dl:mr}' child welfape Cﬂumtlllﬁlu g
e el ni o |3|1Jrﬂ3 hisd from time immermnorial ook
g T m;- of a civilized commupipe ™ I I:H'u“ R
. Rilicn :leE atmed that "Ml;huugh aJ:'rrr h . Fﬁlmg b
1 under orler, she SCEmE Lo I-la.':.: ﬁ:ﬂ.’ e T‘rh“

atthe

idea of service and devoti ertake
- ‘J ilic
:himttffﬂ:kull. then in Lm:.lr“].r::: aﬁ:;ﬁtﬁ :::Lt}rt. Ilhm-.rf
s a.m:::uﬁm have undertaken, ™ That ﬁ.u:ir_? dm'.k%u o
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Fnﬂ:lr F];:f -::;?:ﬁ-llfl‘:{v the ""p'li'::fi"" to war crime trials of t
; recogni in civili 2
ul:law is pn:;wdcd by Colonel Dmpcﬁ::tdﬁﬁ :: luhcmﬂm;rtm Loy
Archbobd, Peading Evidence and Prattice in Criminal Casts, gust Edition ::c;::
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IR RO CTION EXXY

it the burden of sl lay with

the Prosecution, and that an accused was o e comsidered innocent
until proved guilty beyond a reasonable douls,  Had there been
a Judge Advoeate in t trial he would certainly have underlined

thiese same points.
OF the other “usually enumerated ™

catalogued by the judgment delivered in the Hostages Trial, the
Military Court which conducted the Velpke Tral may have
considered previous judicial precedents, of digalosatic  papers;
in the absence of a reasoned Judgment or @ _Ilmlg'f- Advocate's
summing up we cannol say. “Preatics, conventions and other
forms ol inter-State agreements™ are exemplified by the Hague
Convention Ne. 1V of 1507, concerning the laws and customs of
war on land. The Prosecutor referred to Ar tiele i of 1the Regula-
tions attached to this Convention which forras part of Section 111
{Military Autherily over the Tervitory of the Hlosttle Mtatc} and which
ovides that:

“Art, 46, Family
property, as well as religious eonvictions
respecied,

“ Private property may not b« confiscated,”

Counsel pointed out that under international law it was for-
bidden in time of war to kill the innocent aned defeneeless population
of any country overrun “either i their own country or in the
country of the accupying Power 2 He added it e was unkaw bl
for an occupying Power to deport slave fabiwur Froodn the oceapied
country to its own teritory, i vl fuest plivce.

It is to be noted that Article 46 of the Hague egulations of
1o, which were draficd at a time when deportations for forced
la an the seale carpicd out by Nazi Germany could not have
been contemplated, strictly speaking applics only o the beluvicour
of the occupying Power within occupied ferritary.  Nevertheless, it is
clear that the general rule laid down therein must be followed alio
in respect of inhabitants of seoupied territory who have been sent
into the country of the occupant for forced L, as lad the
mothers of the children who were zenl ta the Velpke Home, and to
children bormn to them while in captivity.

Tt is as an illustration ef the application of the protection of inter-
natonal law to the children born tn Germany Ehint e Welphe Trial
is of particular interest; punisliment as war crimes ulI oflenees
committed in Germany against deportes from s upied terrilorics
hns been very o, For istance in the Hadamar I'rial (the
trial of Alphons Klein and Six Others lefore an Aanerican Miliary
Commission #t Wieshaden), various arensed were found guilty of
taking ran in the deliberate killing of, among other people, over
4o0 Poli

beginning of his closing speech

sourers of international law

honour and rights, individual life, and private
and worship, must be

izsh and Soviet nationals, many i ni st of whiom were

civilians, by injections of poisonous drugs.  Here, the fact that the
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Another interesting point concerning the enforeement ol the
provisions of the Hague Regulations in war crime trials is that,
during all the irials held in recent years, the Courts haves mever
doubted that these provisions were enforceable apainst individuals,
yel, fE Was pointed out by the Defence in the Krupp Trial, no
references to individual responsilility were made in the Hague and
Geneva Conventions. Article 5 of the actual test of il Flague
Convenltion Mo, IV only provides, for instance, that i A belligerent

rty which violates the provisions of the said Regulations shall,
if the case demands, be liable to pay compensation. 10 shall be

nsible for all acts committed by peesons forming part of ns
armed forces”  Article 41 of the Regulations attached 1o the
Convention, which falls into a section dealing with arinisiices,
rovides mercly that: A violation of the terms of the aristioe
w individuals acting on their own initiative only entitles the imjureil
party ta dernand the punishment af the offenders and, il there
is occasion for it compensation for the Joses sustained " The
responsibility for breach of the Convention, cording o the text,
rests only on the States which are parties to it.

The trend of opinion and the practice followed by the Courts,
however, has been to make the individual responsible for his acts
i breach of international conventions, and this trend was il lustrated
on a high level by the decision promounced by the [nternational
Military Tribunal at Nuremberg, that certain accused had made
themselves criminals by waging war in breach of the terms of an
inl:r,'n-gm'zmriwnlnl agrecment TEROUINE Wl pndertaken as an
instrument of pational policy, the Briand-Rellogg Pact. Tndeed,
the International Military Tribuinal made use of the Fuet that the
Hague Convention No. IV of 1gog had been culor ced personally
against its vislators, The judgoent, o s o, rans;

“Hut it is argued that the Pact dors not expresly enact st
guch wars arc crimes, oF set up Conrts 1o Gy tose whe ke such
wars. To that extent the same is true with regard 1o the laws
of war contained in the Hague Convention. The Hague Con-
vention of 1407 prohibited resort to certain methods of waging war,
These included the inhumane treatient of prisoners, the employ-
ment of poisoned weapons, the improper use of flags of truce, aivd
similar matters. Many ol these prohibitions had bieen enforoed
long before the date of the Convention; but since 1907 they have
certainly been erimes, punishable as offemices against the laws of
war; yet the Hague Canvention nowhere designates such practices
a3 eriminal, nor i any sentence prescribed, nor any mention made
of & Court o try anc. punish ofenders,  For many years pasl,
however, Military Tribunals have tried aned ponished individuals
guilty of violating the rules of lamd warlare laid down by this
Convention. In the opinion of the Tribunal, those who wage
AgETESIvE WAr Are deing that which is equally illegal, and of much
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have suffered or on whose territory the offence took place, but is
possessed Dy any independent State whatsaever, just as is the right
to punish the offence of piracy. This doctrine, uder whicly every
independent State hias in international law jurisdicton o punish
war criminals in its custody regardless of the nationality of the
victims or the place where the offence was committed, a doctrine
which has reeeived the support of the United Nation Wi Crimnes
Commission and is generally accepred as sound, preecived exlhaustive
treatment by Professor Williard 1. Cowles in an article entited
Universality of Jurisdiction over War Crimes ' in which the learned
author states: *. . . when it is a matter of doing justice in places
where ordinary law enforcement is difficult or suspended, the mili-
tary tribunals of the United States . . . have acted on the principle
that crime should e punished because it is crime. They have no
concern with ideas of territorial jurisdiction. . . . Mo evidence has
been found that any of the decisions just discussed were the subject
of protest by the governments of the aceused persons,  Certain it is
that in none of these United States cases is there any evidence of a
consciousness on the part of the Courts of any duty not (o assume
jurisdiction.” The author then angued that * while the State whinse
nationals were directly affected has a primary interest, all civilized
States have a very real interest in the punishment of war crimes,”
and that “an offence against the laws of war, as a violation of the
law of nations, is a matter of general interest and concerry,”  He
concluded that “every independent State has jurisdiction o punish
war eriminals in its custody regardless of the nationality of ihe
wictim, the time it eptered the war, ot the place where ihe offence
was commilied.””
One limiting comment should, however, lpir pdilesad. "L Dt oowintt
erime in the first place an offence must in principle be commitied
E}' 2 national of o State which is an encrmy from the point of view
the State of which the vietim is a pational, That is the general
principle, although exceptions are sometimes admitted, as when
certain States extend the protection of their war erimes baws oot

only to their own nationals but also (o neutral mativnals who have
personally associated themselyes with the war effort of those States,
or as when, for instance, a British Military Court i e Belsen ‘Trial
condemned a3 war criminals certain nistionals of an Adlied Saie,

Poland, since those accused had, by helping to operale a Cierinan
concentration camp, in effect asociated themselves, in the view of
the Court, with the German cause.

As an instance of the principle of the universality of jurisdiction
gver war crimes the reader will mote thar 10 the Welphe T al @
British Military Counrt meted out retribution firr asblienioes comnitted
whnlly ;mainal_ Poslishy mationils. International by takes account
of a crime itsell rather than () the nationality of il wiCLin, pro-

b Calijformia Late Reviee, Y, 43 (040 0137
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soil they were Lo be regarded as German nationals, that therelore
no war erime had been committed, and that consequently any
crimne that had been committed was out=ide the jurisdiction of a
British Military Court acting under the Royal Warrant,  Apart
from the obvious impossibility ol allowinge an enforeed depor tation
rive their children of the provection
of international law, there was another probable reason why the
Defence did not raise this point. Ry the German nalionality laws

in foree at the time the children of a Polish woman frin i Crermany,
cere Polish, atal there were decrees

where the father was not kiown, W
according o which these Polish Labies were in no circuimstances
to receive medical supplics or services or baby foowls required for
German children.  The children who died at Velpke were in lact
victims of the Nazi racial doctrines, including the opinion, con-
sistently held and applied, that the Slav races, like the Jews, were
somehow inferior to the Germans, Some horrilying facts con-
cerning the results of the application of this prolicy in ozl
Poland may be seen in the reports of certain important Polish war
crime trials which have been dealt with in Volumes VI, X1
and XIV of the Low Reporis. The diseriminatory racial policies
pursued b the Nazi Government led 1o the supgestion that such
policies, aimed at the su pression of whele groups, should be
outlawed by internationa law. The origin of the coneept ol
ide has already been mentioned; it i worth adding that
the term has received judicial recognition from the Tribunal which
conducted the Justice Trial, in whose judgment it is sl 1o signly
a type of crime against Taannamty which may be committed ciilie
by enemy nationals against coeiy nationalks or by enemmy nationals
against Allied nationals. The ‘Tribunal quoted with approval o
resolution of the United Nations Ceneral Assembly which definesd
genocide as “a denial of the right of existence of entire husman
groups as homicide s a denial of the right w live of irnedividiund

human beings."

While the facts proved in the Velpke Trial may be taken Lo b
evidence of racial discrimination, it will be noted ihat such dis-
criminatory treatment did not constitute the offence  changed.
Diuring the cross-cxamination of the defendant Claus, Colonel
Draper explained that he was putting eoriain guestions o the
acensed in an endeavour to sulstantiate that the alleged policy
which is supposed to have had an cconomic origin . . . his a racial
origin rather than an economic one.””  The Legal hemler of the

Court pointed out, bowever, that “iliese aceused are not being
charged with instituting & policy whilch resulted in the separation
Mur did the Court find it

of Polish babies from their mothers.”

ible to regard mere proof of the separation of parent and child
as evidence tending to mculpate the aecuscd.  During the eros-
examination of Gerike, Coloncl Draper explained o the Legal
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could in the difficult position as regards accomimelatiom, 1FanSpoar,
suitable labour and medical services which resulied from e war.
For Moth it was claimed that he had no power o dlier a suate
affairs which was actually under the control of the MNazi Party.

The Court refused to accept the allegation of the Prosecution
in all cases. For instance, the Prosecution, while pointing owt that
Miller had, unfike Demmerich, Hesling aml (rerike, never
assumed the care of the children, submitied  that Muller was

lectfil in his functions as chief Nazi in the village, ancl that

he thus “did eontribute to the whole miserable affair and allowed
it to go forward” Ortsgruppenleiter Miller was nevertheless
acguitted.  So also was the Biirgermeister, Noth, whe, mcaording
to the Prosccution’s submission, turned a blind eye w the Home,
while he and the Ortsgruppenleiter togrether conld have done wnnichs
to relieve the conditions and deatherate therein, On the other
hand, the Court inflicted a term of ten years' Dmprisonment o
Dr. Demmerich, who had never peceived official natructions 1o
tend the babies but who, according o the Prosecation, bad by
his acts “assured the care of those children in place of their
maothers.”

A possible defence to a charge of illegal inaction is of course the
denial of the cxistence of any duty o act. 1t would be dillicualt to
ETH that such a defence could seriously have Leen put lorward
on behalfl of, say, Gerike, Hessling or Frau Bilien, bt fior s cused
less closely connected with the Baby Home this defence rmay L
thought to have been awn obvious choiee, Counsel for Motly recog-
nized this fact and argued as follows: “The accused are eharged
with a certain neglect. We differentiate between two difleient
crimes in criminal law. A crime can e comumitied Loth through
doing something and through omitiing o do somncilaing.  Sucl an
omission is the case here. A crime of omission can only be the
case when it is that it was the legal duty of the accused (o
periorm a certain thing—a moral duty would not suffice.  Further-
more, it would have Lo be ihat the aceused had violated his
leal duties. What duty had MNoth to take action? , . ."

Wikhwoul pagigd sliia Thhiak Ll v b ol thee Cliunt wad
thereby, il is permissible o olscive hiat Blas sanns aagu
not put forward on behalf of the accused Demmerich, The esseuce,
of the case of the Prosecution against this accused did mot go beyond
a statement that “Dr. Demmerich, having been in that |lome,
cannot have been in any doubl as to what the conditions, the health

uiions were there, and the chances ol sarvival of those chiblren,
and yet he fell in with the pro stion of Frau Bilien that she should
visit him. . . . I3 1t mnn:wuﬁ:lthal a doctor with any fecling of
his calling at all can go tnto a Hone, look at the dead and aign
the death certificates and disregard the Fiving, ol then come ol
knowing that some of those living which he has na [isakae] an iy

-lll‘.lllq' (NEN ll
wal WAk
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doctrines of our English law regarding the standard of behaviour
that must be expected of persons wha andertake the cave of young
children. . . . Ii.'lgrrn with (hase submissions in low that be las
made to you, and my advice Lo you is Uit they are sound and tat
they should govern your decisions when you come W consider e
verdict.  Fither of those standards wonld include the wording of the
charge in this case, namel sconcerned in killing Ly willul neglect,’
and the final gquestion of which of those bwo standards any one
of thise mnm‘:l! neglected to observe, il any of them ilid, can ouly
affect, in my opinion, your senience at a lager stage aol ot youar
verdicn,'

Death sentences were passed on the accused 1h. Rorbel, who

had been responsible for the meddical care and healil of the ehibdren,
and on Ella Schmidt, a nurse in whawe charge they were placead,
A sentence of five years” imprisonment was passed on Liael Bacher,
a nurse, who also had charge of the infamts for & peried.  Seven
sihers accused were found not guilty. The il sud senlences
were confirmed.

We have seen, in the words of the Judge Advocate just cited, as
well as previously, that the difference hetween munder and nan-
slaughter in Fnplish Low s not generally treated s relevant i war
crime trials before British Military Courts, amd it is possible for
British Military Courts to mete oul a lesser sentence than death
for the war erime of illegal killing, as indeed Tor any war crime,
On the other hand, the French Military Tribunals which condluct
war crime trials apply the relevant provisions of the French Peoal
Cuode, which differentiates Letween metire i asasil, Article 295
of the Code defines the former as G pmnieiile cometted vilun-
tarily" ; Article agb thereof defines the laiter as * imodre O v b
with premeditation or by foul play (guet-apens).””  Doth are thus

committerd voluntarily, ie. deliberately, but the second reduires
The pussishinents attaching

some form ul'Pr:\-'i-uus contemplation,
o the two crimes—and this s the inporiant prvint heve  difler.
Article g0z of the Code provides that the penalty B premeditated
murder, patricide and poisoning shall Lie death, while Asticle 4oy
lavs down that simple murder (ie. voluntary tmnicide) shall e
punished by penal servitude for life, except in two cascs, when e
death penalty shall be pronounced. The first arises when the
murder has heen preceded, accompanied or followed by another
crime. 'The second arises when the murder hias had as its object
the preparation, facilitation or execution of a delict, or the facili-
tating of the flight, or assuring the impunity, of the authors or
accomplices of a delict,

This small example of the divergence between the Brivishe ane
French practices in the punishment ol war crimnes illustrates the

preta wherehy cuslomary suternaional law develops,  All that
International law says beyond dispute comeerning e punishnent

—— s —
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to be inflicted on i i
on persons found guilty of war erimes i
gﬁ:: mm IFL‘BJWI‘W permissible.  Clearly, hnwrl.rc:! r::: 1:?1.‘:&1;4';5
el inflict such a penalty for, say, an instance of
el gm0 ey i Spncies to e growink
' Var Lirime Uourts ane at i
f;u"réui:;ml:::lt fit the crime; any habitual pmclzzcmgll::hutﬁirﬁm “JIdG
b g 1w o inodify the general rule that any war :n:'mu'
mnhhnm E:rrb? death. The death sentence has been m|;1lml
enived. them' ~of killing illegally, torturing and raw T.'r'
o dcu'dF British or the United States practice on l‘.hEe. .
'mum;ug appropriate penaltics it is necessary to :mdmatlt;;
e paed by the Milary Cours, Comisons o Tibunss
T . conti k
hmcqwmuu l;l.:::t bcl::ﬁ an alleged war crin:im]t::um“:lh: 1:&;:1'
gl I]:{I'G'-' Mo have violated provisions of the mflunmj}l
i ich, orwegian, cte.) law as well as international law. |
tudying practice of these latter countries it is therefore Sy
o ine not ouly the decisions of their Courts but the i
o m:;aé;:;iaﬂ:rm which tlmyi}vm bound 1o obacrve ”ll;:iu mah::
. v provisions of these i i
nnzt;::}; on questions of punishment l-ﬁn;.}ﬁ ?.I;ﬁnrl;l:;llﬂﬁr IMFT“
matters concerning the precise definition of off which N
pug:}lmhit A% WAr Crimes, e T
ore leaving the question of offences i i
m:njl_;!:ln m-;y be ‘m_mlr. of a curious point L-E'.Lﬂrm: u?;il:nwnl.
ﬂnirl:,-,w lII:“:.1-3;1-].1!:4.”:: previously quoted.  Te will be mcl.ha‘ﬁthuf
i “I‘Fr?l Iu not only individeal life and private proper ; b e
ol ami lemur1n||d rights™ and *religious convictions 2y
monl P far as is known to the writer, the passage prmn:ﬂ'“d
o Iu? TEhl!_ has never been applicd; ic. no invas f »
II'E:I[ w ':E::' |:|;|1\.1qu-_|::| no other oifence has heen pu.'u.mh;u -t
dcﬁ':;::::n ..J.Tlml].' rights" has not been thought capable of S
gelmmton. . n the Velpke Trial, the separation of chitdrﬁmll'mtt
o within a few weeks of birth was clearly not the nﬂ'm
me!i‘: ‘.ﬂ:'i‘“- IS'_rl'"_'lIHi an olwious invasion of a Gmily righ The
Dt gious ights 1 such bas be, et bt ot qut
eF. i A Criime againsg | i
ﬁﬂ; :mﬂwf:;w grrmun”;._ but that is alfﬁﬂ:.-rm:';,m:;:ﬂﬂ- " F.
b s ot o n“l:rulfwt lanth ™ i3 declared criviinal by A;-ticl-: b
R nFW'I?vZuwanlmH Law of asth August, 1945, and 39
held that “I'] his {E::--F:? lh':'.:i:'l:‘:lzll:lllﬂlmld? Spt-irinj ler?:wf mt;:::
P . ; ids 1 nom Ul
;firét;-;ll&m?mnm to someone tml:'l:r:: senh::mr: :t;'ﬂdr:::ﬁm i
ol I: initely constitute a crime, both a war crime aml“ﬂl tae
e u.m;::ﬂ“'l‘w' Again, the Polish Supreme National Taru"jmt
repan repression, genocidal in charaeter, of the r:lb'“!“l
' See Law Keports, Vol XIV, e e
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ihe restriction

of the local population” by, amoug other ihings,
i fence

of religious practices to a minimum, as reproscnbing an o
wnder international law.

The defences raised explicitly or implicitly by
Velpke Trial may be classified as Tollows:

the accused 1n the

i) the plen that cerfain acts were performed in accordance

with supenior orders;

(i1} the claim that the aceused did their best under the circum-
stances to help the children;

(iii) the related claim that these circuimstanees were Very
difficult ones, beeause in the filth year of the war there were short-
ages of food, medical supplics and personnel, and transport.

rs was mot in fact strougly pressed by
levant orders which could be proved
bies were mot Lo e sent io Fuoapital
The orders from the Gau Party
be estabilished and the order o
atron were not relevant sinee the

The plea of superior orde
the Delence since the only re
were those of Gerike that sick ba
or returned to their mothers,
Leadership that a Baby Home

Bilien that she take up duties as m
charge against the accused related to the neglect of babies while i

the Home and not to the original setting wp of the Home, The
attitude generally adopted to the plea of superior orders in war
crime decisions and laws ! is that it docs not congiitute a compleie
defence in the sense of depriving an act of its guilty character, but
that it may be considered in mitigation of sentence iF the arilers
were not known by the accused to be illegal nnder imternational
law and were not of such a nature that an average perssil would
have seen them 1o be iliegal under internativnal law. Thus the
orders forbidding the sendin of sick children away [vom the Home
could mot have deprived of their criminal charcter ihe acts or
omisions which caused the death of the children, even il such
deaths could be regarded as resulting entircly froon such orders;
and they could net be so regarded, Furthermore, at ilhe very least
the legality of the orders must have seemed suspeet to the accnsed.
The plea, namely that the accuserd did their Dest lo save
the lives of the children, was also rejected, although as we have seen
the Court may be thought o have taken (o account as mitigating
factors certain efforts which were made by Frau Bilien on bsehall
of the children, The same type of Lwcts may explain the relatively
light sentence passed I.I.FH}II"E. Demmerich alter he was found
guilty along with Gerike, Hesshing and Frau Bilicn of being con-
cerned in the killing by wilful ect of Polish children,
The plea that the ?mvaili: situation in Germany excused
the frightful conditions in the }gf:me was rightly rejected, just as o

i Refercner o the relevant suthorities are sel wul Phigent of Lavey wed Lasii,
e 157, B0le 4.
)



|

THE VELPFKE BARY HOME THIAL

similar plea | Sirejee i Cour
= +I1e ]'lrp]l;(-n T.r:j_lnll':u-.n rejected by a British Military t earlier
o onc who is concerned not onl i
:E:i ’:II:IE;:I; I.hlc p_hllumnph_ii.'nl amd Hia:il:g;iﬁi?'m:ﬂ e
uﬁ'n_-n nﬁl e International eriminal law as it has mlﬁea?ilml“
e Fight (o' Tty Gl Sfar interest. One such e
ﬁ“m"'t'."’ a crime, and this quuLinangnTrim il:tnl:I'L:td o e
mltma“:\lrrl eriminal law in two different Wilys. Ijmd?uflh:
s Lot et G gl
E:“ t‘]‘:ll?glh?.r crimes and for nilﬁuzga::ﬁni;-uhumh“q hcm l'uqml
serhoyna uI:: fair trial 1o certain vietims, which r:um'idm}lﬂ““
ot um;:;' rment or execution,! Sevondly, it is of i wichogecs
v, c:Tpu which have been made 1o ;murc: a l';.li“:'m%"t o
:'J:-:h:rm:1:ic:m:l“||al o accused ol war erimes and other off + aguins
T aw, during their trial by Allied Courts g,
a sinfclTnﬂ 15 of no direct interest in the study of the V! 1
ins e mm}.;sp.:i’ streteh of the imagination could the i g
e b ]ml ereil Jlr;mll'f of any nfilicnm for which u;_mﬁmu
e g, i %?:Inhl = regarded as retribution. On h::r il
c,l_—u I[ﬂ-:\e rial does provide some iliuntmﬁ::n of s
o 3": attempiy um‘dn to secure a fair trial to memthﬂ iy
Uhereof are yet relevany o therLon, A7e RO refiected in i
o ol b b Lk lﬁ of whether the trial was o just
; ; 4
::iuﬂmqfr]?npu a tlcl'nmlanlyf:hinu';ﬁ anl.ﬂ:-i ﬁ?ﬂnq:]]mmm
i .."h,,fv-il tntt:_-ar upan him in securing a written l:t.u -
prmn:ula; n, the record does not indicate the tarbe‘;m“mt'rmm
et m::lmu-tx:np-nnman accused ;. moderation in pu'mm sty
ey Edapprm‘mhly help an accused 1o keep his I:.md el
s ua!r]y.l Allied Courts which have u'iluhnl:lm.‘Id s
Sasionl mml;:‘f:.:gmlvmg thl: denial of a fair trial hav:nlf:c?:
of the alleged victims uﬁli‘ (ETE lriﬂlu:x::lhb;:tiprrgrtfhlmundr o '.udgcn.
mpwwdmm:u‘r:l.llwﬂrmm‘g oibicers and c::uculi:fnm The l."_upuJ
s wi :“h a;_u:h Courts have at least admitted as levan ]
e o i::_l:d:cr a trial was a fair one may, by a“d""-' It
in a trial ; {ii:}TIr:alﬂl:.;: :::::;:;“g Whsry lll?ju!tblﬂ'-'l'! s lpp'“:l:
! = W wWeEre
:::fjﬂn?“ﬂﬂ:.];;u b::l reasonable time hczgaul-t:mmklxlnr t?:lfh?q agnqut
indig g i'm:c uiprejudiced judges : {j:.-} |hu:tt;:tht g
M e € aid of counsel ; E]v} that the accused -
i TE the evidenece inst them, or to give itelcfi
Irﬂ-wn h::ha]l':niﬁ'-;] that th’l: umlﬂg:d wgep;ﬂ:;
: &:rﬂ‘;,ﬂ* f;;nr#bn*{hw,w.tﬁl-ﬁ.
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PETRAODCT N xlix
por beeir o Banmagee 3 (vii] that
ir laiclness o ollerwise, were
roamed (viie) that

interpretation of the proceedings in
the eedings, whether by the
insufficient for an adequate hearing ol ithe case
the accused were sentenced to penaltics out of g
offences as they may have committed,  Clearly, while a study of
the records of a trial of a German or of a Japanese accused by an
Allied Court will afford some idea of whether Layppes ol v of
these types have or have mot been avoided, it will not do s in

respeet of all,
After that werd of warning, a few remarks may be annailee oo Lhe
fenimals with porticular

provision of a fair trial w accuscd war o
reference to British Military Courts, and where puoslile with
illustrations from the Velpke Trial.
O the matter of the procedure to be Tallowed iy T o lemees
against the international criminal law, costomary intermational law
makes no provisions excopt for requiring that an accusd aluill he
accorded a fair trial.  The judgment delivered in the Junstioes “Trial,
for instance, pointed out that it was esential Lo vecogoize that ;
“The jurisdictional enactments of the Control Council, the form
of the indictment, and the judicial procedure pres ihed Tor this
Tribunal are nat governed by the fmmiliar vules of Aoerica
criminal law and procedure. This Tribumal, although commposed
of American judges schooled in the system aml rules ol connmon
law, is sitting by virtue of international authority and can carcy
with it only the broad principles of pustice and faie play whick wnderfve
all civiliged concepts of fae and procedure” !

On the second day of the Velpke Trial, during a disoossion on a
point of procedure, one af the defence counsel, Ve, Will, claimed
that " according 1o the German law if & man i stk o cark holkd o
local court by his bedside and interrogate him thee” The Leggal
Member of the Military Court, however, interjeeted s This Court
is not administering German baow, but Faglish Law. .. JU The
Legal Member probably meant this remark to reler 1o matters of

rocedure only, since the substantive law (ic. the Law relating w
offenices and defences) applied by British Military Conrts for wear
crime trials derives from international law. 1he vulg of the

1 Member, when viewed in this light, serves figribser o i llusteate
the Fact that under international law war crime conrts are calabigrech
to apply no particular sl of rules of procedure, provided a fair
trial is afforded to the accused ; the United States Aliliary Trilsmals,
one of which conducted the Justice Trial, were bl by g apecial
set of rules of procedure different Fromn those applied an the: vegilan
Courts of the United States, wheveas the British cuthioritics have
chasen to apply in war erime trials as fir as pracuicable cules of
procedure lﬁﬁmwd in the ordinary Conrts=Marial, subject o oa
few changes made in the Royal Warrani,

b L Reports, Val, W1, po 49 (Ftalics inseried).

wprar o 1en such



THE VELPEE BARY HOME TRIAL

Further, international law makes no special provision relating
to the composition of war erjme courts, i

In his scholarly article,
War Crimes wnder International Law," Lord Wright stated :

"Nor can
a criminal complain that he js entithed 1o be tried by an impartial
and newtral Court and nnt by a Court constituted by the en

All he is entitled o is a trial on fact and law conducted on the
principles of clementary justice,” This opinion has been com-
pletely borne out by subsequent practice; in no instance known
to the writer have neutral nationals been added to war erime
courts of Allied nations. Courts of inter-Alfied composition {the
International Military Tribunals) have conducted the trials of
certain major German and Japanese war eriminals at Nurem

ision is made in Regulation 5 of the
Royal Warrant, which was anpli i
Forces was appointed 1o the (3
Trial.

The rules relating to evidence and procedure which were applied
in trials by Courts of the various countries, and by the International
Military Tribunals in Nuremberg and Tokyo, when viewed as a
whole are seen to represent an MLeMmpt 1o secure to the accused
his right to a fair trial while ensuring that the guilty shall not
escape punishment because of legal technicalities, A study of
certain rules of evidence and pmﬁaur: relating to war crime trials
has shown that a marked general similarity exists between the rules
laid down in the Charters of the International Military Tribunals
and in the various municipal ensctiments governing all the matters
examined on the rights of the accused,s These procedural rules,
as much as those rules whicl lay down provisions of substantive
law, represent a luriher comFibution to the developme

international criminal law, The will prove of value in the sphere
of the codilication ol international law and will serve as a convenient
basis for further developments in this sphere.

Rules which safeguard the r bt of an accused to know the
substance of the charge to be made a&uu t himn include a provision
governing trials by Brisish Military Courts, Rule of Procedure | s
which states thay: * 15 {AI%: Lhe accused, before he is i i
shall be informed by an officer of every charge on which he is to
be tried . . . the interval between his hdng?u informed and his
arraignment should not be Jess than twenty-four hours,

“(B). The officer, at the time ol 5o informing the accused, shall
give the accused o cikpay ol the charge-sheer, i

and where the accused is
a soldier, should, il necessary, explain the charge-sheet and

b hvim, and should also, il he is illiterate, read the charges to him,*
! Lare {larder, HReotee, :
¥ Sew ﬂiﬂgﬂm mn'lml:

" I
ITHTRODUCTION ; "
me At his Gesad an
y & of an accused 1o be prese . . Fir
o, Role of Procedure 40 make the flloving P
“:ul IE“II'.E t?lr - tﬂ, triﬂl h‘r B“.ti!h M!hmr!r e 1 I “\.mnlinn ll“‘-
vision rtlﬂ;lﬂﬂﬂt the close of the evidence for t “'Ll'llar i, Hive
oo (A hat he may, 1 i
by the Court tha : hject
“Tud Hhai:. I:-itl:ii But that if he gives evidence he will aubj
evidence as amination,” ; is none, the
hhﬁ:ll‘ magil:::i::?::r”thr.]ml"?“ mh-ﬁcah" ‘.;Er:.:{hl:“;:_;Thlrrn 2iobr
1€ pr . 11 the accused thal he th
A i, to e - b anl o o0
President of the Saurl e on cath, o make a statemen i the
natives: I'FIR’”Ft::':::I:I:‘:!m:; explain o himL:m.r E:,HE::I:T:I::HW“}:
o A B R & Mowin faatnaie 1o Rule of Pre -
. i e following foo : he President mmust
Times st out w1 3 if there is none, the 7 ¥ i
“The Judge r‘l'z:lt“m;u;;r to the accused, enpecially if he is ot
explam in sk d i defending officer, that lw i
msel or d a1 also be to
i e ﬂ:ﬁ::;nlm he wishes to da so. 1”: I:::;::r_mmilm-i by
I“m“l.!'li"‘wl'f-:-‘ :::vn sworn evidence he i hug: ’J: h:ﬁjmht"' Advoeate,
that it he ioned by the Courl a 4 .
tioned by U turall
the prosccalor H“"-ii :: ":H 1 that evidenoe upen oalh ‘-'-'ﬂ: ::luu ¥
He should also t::"i :v;ﬂ'l." :I:.: Court than o mere stalemen pon
carry TEROME WEIE < F it is Felt
oath.” ] | mdiflﬂ! in the "u"clp'kt Traal W!“:r:':ltfl:: l".l':'
a mm?g ::-{ 111?1?&-: accused were given a full oppo
ave o dou
lll"-:'I;.W:Intir own cases to the Court. sed is the right to have the
pu immortant ’lghi ur FLERY l":-"‘r:lll 1 Raval Warranl
_ﬁ_.n-:lth'-'r ; lr mum' lealm 7 ok sl ’w cotor andd
aid of a defem m“y{ i ron behall of the | r-.m'.‘- Pl
Pm“h'ma!—k:uuj lmn:r as il the Military Court “"-!T iﬁ_ o Pro-
accused in h “-'l:";_ﬁ appropriate provisions of the Ru I_:m“ tried
Gm'“t-M;:Ewtpplf am':rd.‘ ingly. In F"al":““'imﬂfl::l E:Flhril' WL
cedure, 1925, defended either by advocates o weni
ek F:;.-t::ni?r]j:i':i:m serving officers ﬂIJIﬂ:;llil;:l:l'Ep;::iﬁf:Ll "_;J"f_
nationali be lawyers. Lo the lie .
r iy not ity delend-
Officer, who -':;ELupgﬁ,ﬁ'uWinE officers were apprtrrlfl‘:}-::“ o hie
Lot e ereas in the Velpke Trial the nccusc o1 08
ing counsel, whcrc.:s“ lawyers. It may sometimes be ll '::_”Em; of
detesiied by G”-T'lﬁ ane examining the genccal iy :::In“ accused
reading !M i unsel in certain war crime trials, that i i b
':tfhm Lcmndmi “quu'ld have been better ﬂ-‘"".""! ha;: !._W'Fn right o
being dtﬁ:. ities to appoint counsel for him; ': .:w: unwisely.
pee e iixn it necessarily involves the J'Illel{hl “.’! ks lawyer of his
choose 15 g aturil that an accused should preles a | Ry s
It is perhaps _|m|.|.;r-lll itt11'.-:| inevitable that the years whlt:hj-ﬂ:!l ilu;:.-,
oW O A o toary Nasi rale should have Tisd » SURDPE,
“‘dmm"ﬂn":&'ﬁﬁféﬁf !:;l' Ir‘gal education, particularly on matt
& a

' : i lse
im:mal-tﬂl‘lli:l ::xﬂ is turned from the right to counsel, iU may be
Before alte



