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Forum on Wartime Responsibilities Under International Law
Preparatory Meeting of the Country and Chief Prosecutors
for the Women's International War Crimes Tribunal — Tokyo 2000
July 27 to 31, 2000
Manila, Philippines

Minutes and Proceedings of the Meeting

e

Day 1 — July 28 (Friday) BeEH Sir el iy
10:30 am to 12:30 pm ;

Statements from the Chief Prosecutors:

TINA DOLGOPOL

Tina Dolgopol expressed her appreciation for the opportunity to be in this forum. She
feels inspired by the courage of the comfort women — by their revelations of their

pain and sufferings and their brave fight for justice. She feels that this case will help
in the development of international laws.

This 15 a path to reconciliation although it is difficult in international law 1o find
Justice because of differences.

The problem with international law is that we look to states to resolve problems but
states act in self-interest. The significance of convening this tribunal is that we do not
need states. We can do it as individuals, as people around the world working together,
powerful enough to bring this problem before a tribunal

The records of war tribunal will become a historical legacy

The tribunal 1s a beginning process “a statement which will give comfort 1o these
women

We need to look at what will happen beyond the Tribunal, What will we leave as a
lasting legacy? We must be clear about what we want to accomplish.

We should highlight comfort women's role in the Tribunal, Encourage them to come
forward and tell their stories.

International law is still very male-dominated, despite women’s efforts, and it must be
made sensitive to the situation of women.

PATRICIA VISEUR-SELLERS

Slavery is opposite of freedom. The history of slavery reveals that it is gender-based,
To lose freedom is to lose identity

We should not be artached to individual facts of the case but rather at the total picture
of comfort women's experience of sexual enslavement.

Referring to her experience with the Yugoslavia Tribunal,



» This 15 also an emotional-intellectual process.

» Our goal then is to consolidate our prosecution team. We must present a winning case
such that the judges will be put in a place that there's no other legal or moral choice
but what the prosecution presents.

INDAI SAJOR
Minimum Objectives of The Forum

1. There should be unity in the indictment of the different chiel and country prosecutors
despite the fact that they come from different legal systems,

2. Decide what kind of judgment we want to attain and more importantly have regard

for the impact of this decision on international law, the comfort women and the

international community 2

We should work on putting the charter into force. We may need 1o elaborate and

clarify specific elements of the crime as well as the rules of procedure.

4. Define the roles and functions of the chief and country prosecutors. Another 1ssue of
concern is role of judges and legal advisers. Rhonda will play the role of the tribunal
judges and will put forward legal points.

L* ]

EXPECTATIONS OF INDIVIDUAL COUNTRIES

Philippine Delegation: This is a progressive development in international law, But we
should tackle the moral issues with the legal issues in mind. Legal concepts and
principles must affirm the moral content of the issues to be able to change world public

opinion after the tnal

North Korea Delegation: Aims to raise public opinion regarding the issue. The Japanese
committed brutal crimes against the Asian people. Unfortunately, one by one, the victims
are dying so we should {(and we are) determined to go for it

Japan; We have made a lot of effort to identify who are those people responsible for
these war crimes, particularly in the military and the government. We have almost
finished our indictment but we still must address several issues: how should we consider
the public opinion, should we let the defense present their argument/case, should we use
the current law or the law at that ume?

China: We should set up concrete timetables like when and what should be done. We
should also agree on how we can approach the mass media people to generate public
interest regarding this tribunal. We also have problems regarding the conflicting

testimonies of our victims.

South Korea: We have to make a united effort. We must agree on the procedure, How do
we move from hereon? We should set an example but we must also expedite justice for
the victims, taking note of the particularities of the judgment

LB

Chur next step should be directed at our efforts on research and think of other
practical steps. We should remember that our effort is our gain

Taiwan. We should provide assistance to the victims and take note of the experiences
and comments and advice of other countries.

Indonesia we want to be part of giving justice to comfort women. This is our
professional responsibility. The Tokyo tribunal is very important to Indonesian women
since military sexual exploitation or enslavement is happening in Indonesia. Thisisa
learning process for us considering that we will also be holding a Women tribunal for
Aceh Women

July 28, 2000, Friday T T e
1:30" 5:00 pm it e T

-I.
relat
wk

Introduction (Tina Dolgopol as facilitator)

* It is important to keep in mind that Rhonda will share the perspective of the judges
with us based on her conversations with them, '
* During this session we will discuss what we want the judges to sav.
= Some issues that have been raised in the past duning discussions and meetings and
which we can decide on now are:
1} Law of when? 1945 or the present law?
2) Do we want the judgement to include a discussion of history context and the
particular facts of cases.
3} Who are the defendants? Government, military officers or individual soldiers?
High ranking or lower ranking officers?
4) Do we want reparations including compensations included in the judgement?
What about other issues, such as textbook accounts and apologies?
5) General concept of post-war responsibility? Individual or states’ responsibility for
violations of international criminal law?

Philippine delegation raised other issues:

I} The extent of psychological trauma should be included in the discussion of

reparations.
2) The dilemma between individual and state liability and making a decision as to
what is more important. Do we want the judges to weigh these two equally?

Law of when? 1945 or present law?

* The issue arises from the suggestion of Patricia Viseur-Sellers that the law of 1945 be
invoked since most of the law that we refer to today existed in 1945 in customary
international law,

Lpd



South Korea representative suggested that progressive development in international
law should be incorporated in the indictments.

Morth Korea representative said that we should apply treaties and conventions before
1945 because the Japanese government may not accept responsibility if post-1945
law is invoked. Japanese government accepts responsibility but not legal
responsibility,

Tina Dolgopol suggested a compromise between the two positions. What if the case
is tried with reference to the law of 1943 but also look at the present law to say
that the crimes are still a violation of international law.

Philippine delegate proposed that the role of progressive NGOs and developments in

the last decade recognizing human rights led to the possibility of holding the Tribunal.

Tina said this can be raised in the Tribunal by the chief prosecutors,
The body agreed to the compromisc proposal. _
Patricia will introduce the changes relating to the applicable law in the Charter.

Who are the defendants?

There was disagreement about who should be the subject of indictment, Some issues
raised were:

a) Do we only name in indictments only high-ranking officials?

b) If high-ranking officials only, how high is the rank?

Rhonda Copelan said that judges feel uncomfortable about indicting low-ranking
officials. Judges tend to have regard for the principle of command responsibility.
Patricia said that an expert witness to explain the concept of command responsibility
so that in naming individuals it is possible to implicate higher-ranking officials. Or, it
is suggested, lower-ranking officials may be named as part of evidence and not

prosecuted.

Tina informed the body that only individuals are subject to indictment for war crimes

or crimes against humanity. She asked each of the delegate 1o answer two q_ur:stiﬂns:

a) Should Rhonda ask judges if they will be willing to make a finding against a low-
ranking official? Are they interested in including low-ranking officials?

b) If the judges say they are not willing, will you agree?

Each country presented their position on the questions

Country | Question {a) Question (b)
Philippines Include lower-ranking Judges should keep an
officials open mind but delegation
will adjust to judges
position
|
North Korea Japanese government | No decision yet
should be held responsible

Japan Higher officers but how Will respect judges
high? opinion

China It is different for every No decision yet

| country based on evidence

gathhered

South Korea Low-ranking should be Negotiate with the
included if there is clear Judges |
evidence but if high-ranking |
only Battalion commander

to Emperor only.

Tarwan More meaningful to
prosecute high-ranking
officials

Indonesia Indict high-ranking only but

if low=-ranking is included,
they have a case against one

South Korea raised the possibility that right-wing factions in Japan will resort to
defamation. Rhonda and Tina said that charge of defamation is something 1o be taken
sertously. They said this is less likely if higher ranking officials the subject
ofindictment.

The Japanese delegate, briefly on defamation laws in Japan, said it does not matter
whether the person is named in evidence or indictment. [f the person named ina
indictment is related to public purpose. a charge of defamation may be made. Ifa
dead person is named and the statements are true, a case of defamation will succeed.

Tina Dolgopol said that given the difference in positions, delegates should discuss it
further. It can be decided on Day 2. Also consider your response to the possibility that
the judges will decline to participate in the Tribunal if we insist on indicting low-
ranking officials.

The 1ssue of state responsibility or accountability for reparations. Should this be
addressed or discussed by the judges? Rhonda said although international law does
not impose criminal responsibility, there is sufficient vagueness here to make it
plausible to pursue this line of argument. Tina said that never has a state been indicted
forawar crime. Human rights and war crimes different things. Will this be a war
crimes case or something different.

Eleanor Conda said that the Charter distinguished between individual and state
responsibility, Does this make a difference? Merlin Magallona asked if the judges



will take the risk. Rhonda said she could not say. She said we it is possible to go
beyond the existing law 50 long as there is no violation of defendants rights. Tina
Dolgopol said that there is no support in existing judgements but agreed thatitis a
noble route. )

Patricia explained that there is no notion of collective guilt in international law but
states involvement is personalized in one individual, such as civil servants who act on
behalf of the state. But it is the individual who is found guilty although the state may
be made to make reparations. [f the distinction is to be made, there should be some

people to work study this.

South Korea representative suggested that the group look at the Charter. Tina said
that the Charter is from an abstract position. However, if we want to concretize the
issues in international law we need to be clear about what we want the judge to say.
Delegates should answer the questions:

a) Do we want judges to devote discussion to the responsibility and obligation for

reparation of the state;
b} Do we want to name the state in our indictment?

In closing, Patricia gave instructions for Day 2:

a) Submit the copy of indictment per country to the legal prosecutors.

by Start early and limit country reports to 30 nunutes.

c) Frame country reports with reference to what is the law, who is the accused and

what is the scope of responsibility.

Forum on Wartime Responsibilities Under International Law
Preparatory Meeting of the Country and Chief Prosecutors
for the Women’s International War Crimes Tribunal — Tokyo 2000
July 27 to 31, 2000, Manila, Philippines

Day 2 — 29 July 2000
Saturday

LEGAL FRAMEWORK
Part | - CRIMES

L. Crimes Against Humanity

A Enslavement
*  Use sexual slavery and treat enforced prostitution as a euphemi
: ! sl % mism of sexual slavery.
Indicate this in the legal memorandum ”
B. Rape
*  Necessarily included in sexual enslavement but the crime of s
. - e should be treated as a
séparate crime ¥
Murder
Extermination
Tomure
- Inhummn: n_nr.! :legmding_ reatment (whether sexual or not) . This necessarilv includes
the crime of forced abortion or infanticide .

*  Likewise includes mutilation. The degree of mutilation of the comforn women qualifies it
a3 lorture

mon

I Violations of International Law and Customary Laws of War

Rape

Abduction for purposes of prostitution

Torture

Slavery

Can this not be considered as a separate category of conventional crimes, not necessarily
limited to the concept of war

Persecution

Deportation

SOme

mm

Regarding the evidentiary maners on Part | & II, it is suggested th i
: : i at each country team wil
necessarily have to take care of the verification of its own facts and ﬂ]grf:m:e_ ) il

Part 11 = Time Frame

AL 1932 to [945
B. 1941w 1945

The body will still decide on the time frame when the crimes that will be | [
i _ lec inciuded in the
indictment vg:ll start to run, Thwr includes the what and the who as well. But the small details will be left l:;
the prosecution. [f the body decides 10 adopt the 1941-1945 time frame, evidence/facts gathered from 1932
to 1945 can be used as materials to establish haw the war started -



Part LI - Defendants (who should be indicted)

EMPEROR

Prime Ministes

Mavy Min

o

As the chart implies, the Emperor has direct responsibility for the amocities committed by the
Japanese soldiers during the war. So. in addition to using the command responsibility doctrine, direct
responsibility of the emperor may be imputed to indict him. Am 3(1) of the Tribunal’s Charter can be
applied: organizing, planning, instigation, aiding and abenting. The command responsibility theory can be
used secondarily to prove Emperor Hirohito *s control over the military was such that it was impossible fiar
him not 1o have known about the crimes being committed by the soldiers and his failure to stop the
atrocities make him accountable for these crimes

Min of Interior & Labor  Arpy Min

As the chart indicates, the Prime Minister, the Minister of the Army and the Minister of the Navy
are directly reporting and accountable to the Emperor. In fact, these officials have the power to act on
behalf of the Emperor. This can be confirmed from the minutes of cabinet meetings (AR this point, we need

the help of the Japanese delegation in getting these documents).

In the same vein, the governor-generals of the colonized countries are directly reporting to the
Emperor, Another area we can look into is 10 check on the role of the Foreign Ministry who might'must
have processed the necessary papers for the transportation of these comfort women (o other couniries.
These facts strengthen our position that it is impossible for the Emperor not to have known these atrocities
and thus the defense that he had no knowledge of these facts will necessarily fail.

This framework has been presewned by Patty, the body discussed and there i3 an emerging
consensus (o work on the indictments based on this framewaork.

T

LEGAL ISSUES DISCUSSED
IN THE PRESENTATION OF THE
INDICTMENT PAPERS OF EACH COUNTRY

IZSUES T —
SEEQT;DH&'ISEUES BAISED & ANWERS TO SUCH
1 =5
CHARGES B 1
I.Conventional | a. Sexual enslavement = g this 3 crime in itself or are we going to use slavery as

(Elements of the | War Crimes
crime need not be
in the indictment,
And may be left 1o
the judges)

& war erime?
“Lie it as @ war crime but we must point out that sliavery
exists with or without the existence of war
“However, if slavery is considered as an independent crime,
ther we avoid having to decide the issue of whether the
victimized country was annexedicolonized or merely
occupied since there is the concepr that i a territory is
annexed, the colonized people acquire the citizenship of the
colonizing country.  But as was correctly argued in the
Geneva Convention, the people of the colonized country
certainly do not feel that they are citizens of the colonizing
country thus it is better if slavery is considered as a war
cFime
*We must note, however, thar Japan was mor a signatory 1o
the Slavery Comvention, thus we cannol use this particulcr
COMVERNOR against them

b




»  |ssue as to the term “mass rape”

*Such term wos Aot used al that time (1943). It is only

ripre, winether collective or singnilar,

{Bug it ix important to mofe thar the Korean delegate likewise

used the term “contimuous ond comsizent Rape” in its

evidentiary documents, which & octually the definition for

nrass rapel

*  Constituent crime or 4 separate crume”?

*ft depends on what you're charging. Thus, if you are

charging it as a crime against humanily, then all are

ircluded (constizrer)

o ferue raived e discrimination in the seleetton of
camfart women by the Japenese afficials (as narraied by
Yan, the Dutch witness)

c. murder

# Should we use the term extermination, which would
dispense with the necessity of proving the intent to wipe
out a ceriain race or genocide or murder?

*Definitely not genocide because this came gfter 1943

Mareaver, genocide is more difficult to prove due to the

imterd. We can prabably use exterminaiion

Il

Iv.

CRIM
E5
AGAI
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4. Forced Prossimion

+ Some delegates are not comfortable with the use of
prostitution in the indictment. It has a negative
connotation that would work against our case

*However, forced prostitution is what was used in the

:n.l':mrdf.fﬂ&}"cj}, armd i f5 @ war crirte uRder the low

Substituting another term for the word “prostitution” might

pase problems for the prosecution team, So a plausible

compromize @5 treating such forced prostitution as a

euphemisar of sexual enslavement. We have ro explain in the

legal memorandum/memarandum ¢f law that sexual slavery

ix what wsed fo be  krown ar forced prostifuvion, It i3

imperative that we clarify these two lerms and that the use of

prostitution in the rerm “jorced prostitution” i§ a misnoner
and/or misleading. The victims are not prostitutes and that
these women did rot receive or ask for mioney in exchange

Sor the sextal services

= 3 types of forced prostiution (classified by the
Indonesian Delegation): with violence, deceit , fear

-

b. Forcible Consscription
{(wimesses  said  that
conscription  done by
naval vessels so there is
evidence linking  the
Ministry of the Navy in
this)

Do we use trafficking or deportation?

* The term trafficking was not in use &f thar time buwt
deportation (3 & good alternative since this was used in the
Tokye Tribunal

* This oecurred over a longer period of time, spanning
several years, so the mental torture is definitely greater

& torture i
malireat
ment for
political
and
ethnic
Fexsnns

« Does thiz issue of racial and gender discrimination a
factor in considering the amount of reparation”
* Probabfy

Forum on Wartime Responsibilities Under International Law
Preparatory Meeting of the Country and Chief Prosecutors
for the Women’s International War Crimes Tribunal = To kyo 2000
28 to 31 July 2000, Manila, Philippines

Day 330 July 2000
Sunday -

L OPERATIONAL FRAMEWORK

A.  Tribunal judges - open (15 minutes)
- histery of Tribunal
B. Owverview of case by "Chief Prosecutors” - include application of laws
C.  Presentation of countries' cases
*  Presentation methods can vary
Include general conclusions of law
Independent experts testify
Before presenting cases and expert testimonies, Country Prosecutors will say something to the

cifect that our evidence will show that this and that persons is/are responsible fior this and
that crime/erimes.

D, Summation by “Chief Prosecutors”
= show whole picture incorporating the important points from each coLniry

= cmphasize the responsibilities of the State of Japan and the individuals named in the
indictment

i

The Roles of the Prosecufors

South Korea brought up the topic of the distinction between International Prosecutors and Couniry
Prosecutors — there should be no distinction: just call all of them Prosecutors,

* In the previous 10C meetings, this has been decided upon. Invitations have been issued in accordance
with this decision. The Chief Prosecutors and the Country Prosecutors have different albeit closely related
roles and the terms don't necessanly denote hierarchy.

* Acedg to Pamy, the more relevant issue as to the Prosecutors is the division of labor {e.z. who can
present the best evidence for a certain aspect of the case; who can present history best: etc)

. o

The Defense Counsel Tssue

+  The sequence of defenses by the Japanese Government which we must debunk:

not responsible because private entrepreneurs started
the recruitment of women not the military

o

miniiral involvement in the rdd‘mfﬂwenﬁ bt o force was used so still not fobie

involved in comfort stations but not fegally respanside, fast morafly because of the Xan Franciice
Treaty, ef af

¢ The Hc:djr- agreed to debunk the dofenses of the Japan Government outlined above. However g dafense
counsel is not necessary because the Tribunal is a form of political action so the issue of due process
Jor the defendamts should not be a cemtral comcern, Moreover. no one is actually going to fail.



Therefore, the arguments against the defenses of the Japanese Government should just be incorporated
in the indictments

¢ The Japarese Government will be invited to adrit @5 guilt before the Tribunal. However, the detalls in
the invitation will be seuled in Tuipei afier the possible reaction of right wing groups hove been

deternimed,
#  Jdeticle {3 of the Charter shall be omended 1o reflect the inteniion -ay" the Tribunal to avoid the

appearance of defense counsels.

i

1. INDICTMENT FORM

After extensive discussions, the body finally agreed 1o the following indictment form:

A, Imiroduction
I3, Owverview Facts
2} Legal Points

B. Country Indictments

¥
C. Summary

% Philippines commented that the compromise is okay with them as long as the countries present a
unified and collective introduction covering the overview of facts and legal points, keeping in mind
the creation of maximum impact and effectively in achieving the objectives of the Tribunal.

* North Korea agreed to the compromise but is concemned with the organization of the facts, evidence,

and [ssues.

e

111 SCHEDULE

The body agreed to meer the following deadiines:
@ A draft of cach indictment per r.:nunn':.r should be circulated among ali the Country Prosecutors and the

Ascent shall forward it to all cor r:l:m':trmd
© Country Prosecutors shall read the indictments beforehand, e-mail comments to the prosecutors

concerned prior to the Taipei mecting.
All eountry indictments shall be reviewed finally in Taipei,
The country indictments shall be reviewed based on comments in Tatpei and submitted to the judges

LER £

V. CHARTER OF THE WOMEN'S INTERNATIONAL WAR CRIMES TRIBUNAL ON
JAPAN'S MILITARY SEXUAL SLAVERY

Charter was adopred on July 30, 2000 with the following revisions:

lq":"'.ﬂ.‘* 1- l 'b-l

CLOCA i e T Y ,, peey
Fo it Pamedet it - QR

Preamble *  Deleted withow lﬂiﬂ' from rhere wa!fmrion: * To show continuing non-
paragraph 7 and replaced it with and from the failure action of the Japanese

Hed

Preamble
paragraph [4

Including individieal compensation and sther
reparatioms

commission  of crimes  against  women
between render ity judgments and in dight af
the principles af law

rcpla:ad focusing on  the principles of
women's human rights with that were an
integral part of international law at the time
of and that should have been applied by the
International Military Trifrenal for the Far
East, as well as taking inte account the
subsequent developments in  international
law, particularly in refation to women's
liseman rights

change accepred o recognized

last part to read as :by the intermational
comtnunily as a priority matter as the
result...themselves and  insofar as these
developments  illuminate  the  proper
application of international law to the crimes
against  women  and embody  evolving
principles of srare fﬂpmiw asf
mfnn‘nm‘. il

Government

% Clearly defines the
reparations that Japan has to
provide

inserted rqwcﬂug r:spm.ubﬁ:g- ﬁu- :Ir Emphasm: m!cd for

¥ *

i

gender justice

tuminate the progressive
development of
international law 1o show
the responsibility of the
Japanese Governiment

concept of gender justice
consistent  with  human
rights; use of particulorly
Ul'll_]-" hi_gh}ish[s women's
human rights and it doesn't
exclude other human rights

embody - stronger word
evolving - to  show
continuity

L



* S0 a5 not t nw;r
different kinds of issues
which the Tribunal may

afave paragraph and made into a separate

have jurisdiction over

.
i

= i
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i it law e e

Anticle 2no.4 % The jurisdiction of the Tribunal shall cover all % Only the paragraph number
countries and regions that were colonized, changed
ruled or under the military occupation and to
all other countries that were  similarly
victimized by Japan before and during the
Second World War. It shall also extend to the

failure to take necessary measures to prevent % used to be db-iv but because
of the new
maved to db-v

recurrencs paragraph,

Drocumentation prepared by: Marie Glenn Cedeflo, Mayah Ongtangco, Atty. Mary Jane Real, Medj. Arny,

Eleanor Conda

b.forced
abortion
and
infantici
de

¢ Should we treat as this under the crime of murder or
torure?

*Most probably under torture because the crime of murder/

framicide for infanticide deals with the death af the child

We are mare concermed about the crine committed on the

WIREH 2

[ ]

d. Persecution

+ COMMENT: this is not included in the charter
* Solution: revise the charter (727}
-

Concealment . Distortion
and Denal of Crimes

* Isthis included in the charge or indictment?
* Vo efiar responie
L]

Eﬂﬁ?ﬂ:ur fI;k::dwhdr..l_al_ _ 2 low ranking officials [«  However, it is inevitable that most of the testimonies of
R I‘:'Ip!urrnfublhr_? the victims cite low-ranking officials
(i : China *The viewms testimornies will not be affected i we decide
f:gl;x:;ﬂl i that we do rot indict these low-ranking afficials.
: *Lise the fow ki {
5. Mo : -ranking officials during the Warld War 1f
riumabe § ieh- ' i : E o
d:reml:rmls 9L | b. high-ranking officials | «  Will these include the Ministry of the Army, Navy, as

well as the Ministry of lnterior?
*f we can prove that these officials are directly reporting to
Emperor  Hirohito, them we can definitely flink the
responsibulity. of Emperor Hirghito using the plausible
defense of command responsibility
* Do we charge the prime minister?
* Do we charge the head of the Foreign Ministry?
*If we can prove that papers needed for the ransportation af
these abducted women were issued by the Foreign Ministry,
which further establishes the theory of “collaboration” in
implgmenting the alleged state policy of “comfort station-
sysfent™
*  What about the govemor general of the colonized
states?
*Evidence shows that the governor generals are  directly
reporiing to the Emparor.
“But an issue arises (raised by the Korean Delegation)
based on the fact thar several people took the posts of
governor-general  during  the period of colomization,
Solution is fo ask the Japanese delegation 1o race the chain
of command and check the accountability of the governor
general to the Emperor and vice versa
= What about the puppet president of Japan (particularly
in the Phils)
*Philippine Delegation has to research more on this area




¢. Emperor Hirghito

* What legally sound argument can we use (o point out
the legal responsibility of the Emperer for these war
crimes?

*The Emperar has the preragative of supreme command (We
must thoroughly explain his legal & de facto status/‘capacity)
and we have o point out that the Emperor did not stop these
saldiers from raping and looting Whether the Emperor had
knowledge of what was happening is irrelevam because his
allowing the soldiers to do these acts may be consudered as
with implicit approval of the Emperor.

*i¥e must thow thar in practice, the Emperor plays an

impariant role in decision making and in devising military

.H'l'l]':i!gié'f

s Wil the fact that Emperor Hirohito ordered the
cessation of the rape and abuses (eg. The issuance of the
Code of Conduct of 1941 for the soldiers amidst
reports of war atrocities) be a viable defense that will
work against us?

v Paind i Be war considered an almoss divineg being that his

ward was law of the land. The fact thar there were reports of

these events thus he must have krown fand it is impossible
for drint not to have knows) what was happening, yel he d'uf_
not gtop the system. Or, even if he tried, {eg the issuance of
the code), this did mot stop the sireation. e facr, i worsemcd

i time so much so that there seems to be a systemaiic and

widespread establishment of these comfort statiors. This

leads us to no other conclusion but that it was a state palicy

in Jopan to put up these comfort stations for the Jopanese

soldiers at & solution lo step the rizing anti-lapanese

semtinents among the locals for the rapes committed by the

soidiers on the jopanese women,

»  Will we use the command responsibility doctrine as a
supporting or back-up evidence only?

* No,

e Do we charge the Emperor himself?

* 4 suggestion is that we con sue the particular dynasty

(which is the dynasty currently ruling right now) o whont

Emperar Hirohito belongs to

s Does the Japanese Constitution contain an lmmunity
Clause for the Emperor

*The isswe of immunity from swit of the Emperor i

imtmarerial since we are applying [nternational Law, we are

ot using Japanese law

Afate
Responsibilicy

B inds of
responsibility
may either be
I. During
the War,
the
responsib
ity o
slop it
Post War
Responsi
by

!‘-\J

a_Japanese government

= How do we legally argue that the state or govemment of
Japan should be liable?
*it iz the responsibility of the State to prevent crimes against
humantey ot all cong
*Anather argument is that mere issuance of a decree ar law
fe-g code of conduct) is insufficient ta debunk responsibility
because this isswance does nol overcome the assumption of
megligence of duties,  The responsible afficial  must
imvesiigare. moake sure that the proscribed acts oo nor
happen again and thar if the prohibited act does happen
again, then one showld provide for effective sonctions or
paishment,
*We should legally force an admission from the Japanese
government of its legal responsibility for these war crimes,
not only moral respongibilin
= Orte creument @5 Hat e State may be respansible of they
do  mor  provide effective and  sufficient remedies
recrgparation for the domage done affer they were informed
of such acis (eg they knew abowt the situation after the filing
of civil suirs). Moreover, foifure to act on this knowledee
would be refevant to the amount of reparation
* But owe must remember that o state has never becn
indicted for war crimes before . But it is more of our moral
responsibility to indict the stare for these crimes
= Is it important to consider the current political situation
in Japan?
* Whether or not the right wing group in Japan are plamning
an filing deformation switls againsi us is an inevitable risk
that we have to take i we really want (0 make a stromg
siafement abowr war  crimes and fight for justice for s
conntless victing
* Can we pursue the legal argument of liability of the
state under ton {aegligence or omission of due diligence
concept)?
* This would, in effect, defear the whole purpose of the
people’s Tribunal because we are going after the criminal
aspect af responsibiliny af Jopan and the perpeirators, amd
nod meredy civil fiability.  Besides, covil Habifiey is (mpltedly
ingeitpred dn o criminal prosecution
L]

b. other states

»  Why did vou include other states in the indictment?

* O the parr of the US and the Allted counrries they treated
the captured comfort women as prisoners of war (POW).
Bur i this a viable charge considering that under the
eneva 1929 Comeention, these POW's are considered as

part fagents) of Japan? Not realiy.

REPARATIONS

DEMANDED

responsibility)

State will be hable for the hiability of the
individuals (due to the concept of command

Public Apology

Demand for disclosure of all archives

Funish those who are responsible

Prevent recumence of such crimes




RULES OF | a. Memorandum of Law s What is the importance of a memorandum of law?
PROCEDURE *This is very important in terms of having results thar will

reflect the public optnion.  This would be very helpful
specially for the fudges

But the submission of the memorandum af law should be
dane well before the hearing/Tribunal fa month ar f0? 72!}

b. Tesumonies of viclims, wilnesses and
others {eg, Japanese soldiersT?7)

=There is @ need ro verify the testimores of victims. Some
countries need the help of the Japanese delegation in
ascerfaining the veracity of the information supplied by the
witnesses'victims. (Like the Philippines, China, Taiwan,
Kareal

c. Documenis & archives & other evidences

*Some of the countries do Aot have access to the Burean of
{Sourk Korea).

« lssue regarding the Comfort Pack: Is there evidence to
show that the Emperor sent these comfort packs (w/
lipstick, etc) to the Japanese soldiers? (Maote:this is good
evidence to prove that the Emperor knew of the
Japanese soldiers’ practice of cxploiting the comfort
women and that he in fact supports and approves such
pracuice)

*Theory debunked by a Korean delegate since it turns ont

that the contenis of these packs were donated by school

children

f. Due Process lssue

* How do we indict a dead person? Can we use the
concept of trial in absentia?

*. The irick is thar we will consider this tribunal/Trial as an

acldendun to the Tokyo Tribumal, We will Iry fo shaw thal we

are mot indicting a dead person. Rather we will try to argue

that if we had iried the Emperor at that time, then the

existing humanitarian laws have prohibited these acts as

carly as then and he would have been convicted of such

crimes (imvoke the progressive develapment of law)

*  lssue regarding the feasibility of applying the existing
due process laws

£ amicus curiae

Mo action regarding this suggestion

@ General  Indictment
Indictrment?

or  Separate

Under negotiation at the moment {madugo)

4. Chain of command in the miitary and its
direct relation to Emperor Hirohito

*iWe need fo establish that there was a direct relanonship

berween E Hirohito and the top military officials to prove

that it way THE Siate policy to provide comfort stations for

the military’ Jopanese soldiers

* e have fo prove that the comfort stations were part of the

military strategy |

«  May we request the Japanese delegate to make a flow
chart of the chain of command in the military?

*a resounding YES

e, applicable [aws
{IMPT) We must point out that the notion
of prohibition of these crimes (eg slavery
and other war crimes) existed even before
1945, [t is just that such acts were codified
after 1945 but essentially the notion that
they are crimes against humanity existed
even before that,

Also, that the progressive development
of the law deals more with the concept of
reparation, state responsibility , etc.

e Can we use the concept of Forced Labor ?

* Yer we can In facr the Tokye Tribunal used the
provisions of the Forced Labor Comvention  Japan's
defense af  state of emergency” was denied by the Tribunal
s . Slavery Convention?

*No hecause Japan was not @ signatory to that conmvenlian.
However, we can point or cite this law. . that this was a parl
of the progressive development of the law.

* Custom [nternational Law?

=  Trafficking of Women?

* Japan is a signatory o this Convention (1933) bu thiz iz
o i warr crime

e Other laws?




Forum on Wartime Responsibilities Under International Law
Preparatory Meeting of the Country and Chief Prosecutors
for the Women's International War Crimes Tribunal = Tolyo 2000
28 to 31 July 2000, Manila, Philippines

Draft Minutes of the Manila IOC Meeting

Day 4 — 31 July 2000
Monday

FLOW OF THE TRIBUNAL (Draft Proposal by YAWW-NET Japan)

Flow in between the opening and closing will be discussed further in the Taipei meeting.

1. Opening:

<+ Opening would be basically symbolic. The nature of the Tribunal must be
represented rather than the speeches. Focus should be more on the purpose
of the Tribunal, which is the united spirit of the Tribunal. We must also
stress the importance or the feeling of necessity for this event.

% Sequence of events:
1. Ringa gong

2. Shde show (around 10 minutes) - each couniry te submit 10 slides
depicting important events in each country related to the comfort women

15508,

- The use of narration must be limited, This should be more of a
pictorial presentation which must effectively persuade the public
a3 to the necessity of the tribunal.

- The Japanese video or film implicating the Emperor can be used
in the Trial but it will be edited so that it can be incorporated in
the slide show. This pant will show the victim's spirit and
courage of coming out and accusing the Emperor. Mevertheless,
this film will be shown in the film showing/exhibit during the
Tribunal.

Three convenors will officially open the event.

Formal adoption of the charter

Brief introduction of the judges. No speeches. There is no need to

introduce the expert witnesses because they will be introduced during the

trial.

6. Country performance of each country — South Korea (tentatively with
Morth Korea) will perform a musical dance. This dance is an expression
of a woman's sufferings, her overcoming these sufferings and her
subsequent “liberation”™.

- read names of all the survivors but the names of all the comfort
women will be presented in a commemorative List

7. Candlelight Ceremony - Introduction of survivers. Survivors start

lighting the candles and they will go down the
stairs to light the candles of the audience and

go back to the stage

LI - 9%}

I

= amoving poem that will be read during the
candlelight ceremony

8. Ringing of a gong

% Ceremony Team is comprised of North and South of Korea, Japan, Philiopine
R 5 : J 5,
Indonesia, China and Taiwan. P i

TRIBUNAL MEMBERS (Judges & Expert witnesses)

4 Expert witnesses (1o be determined accordin g to the chief prosecutors and
country prosecutors — there is 2 need for a consultation). This is absolutely
important in the issue of reparation

I.  for trauma and post-trauma effects ¢/o Hermann
% but we should check other sources because Hermann focuses
on one person only
% Check out the following for ather options:
- Center for Trauma in Denmark for torture victims of
war. However, they may not be that well-versed when it
COmes 1o treating torture victims from rape
- International Organization for Torture in Geneva
- Doctor on Trauma (777}
2. Japanese military chain of command c/o the Japanese delegation,
Yoshimi or Yoshida
3. Racism and gender
= Other suggestions: Gay MacDougall or Radhika
Coomaraswamy
Gay MacDougall already met with Indai In June in NY and has
agreed to be one of the expert witness.
- Intergenerational trauma - Rhonda suggested that if we can get
author of a book on this wpic.

% Tentative list of the 7 judges, including mere than one from Asia

Gabrielle McDonald

Pierre Sane Amnesty International Secretary General

Carmen Argibay from Argentina

Christine Jenkins from UK

Savitri Goonesekera. from Sri Lanka (CEDAW expert)

Emma Bonino from United Nations Human Rights Center

Sylvia Cartwright, from New Zealand, who is a member of CEDAW
Committee

Ysabel Allende but she has refused already but we can try again

SO

£

*  Danielle Mitterrand but we have to provide her perfict and
simultaneous French translation

= Fritz Kalshoven, the president of the International Red Cross
Commintee !ms already refused but she is willing 1o come as
an expert witness

* Adama Dieng can be an expent witness




» Vanessa Redgrave, well known actor, very political, but took
KLA issues in the Kosovo Trial

= Nawal El Sadawi but she already said no; just ask for a
message of solidarity

= One woman judge from South East Asia (eg. Savitri from Sri
Lanka) .

=  Representative from the Nazi Holocaust Anielle , from
Chile

OTHER SUGGESTIONS FROM THE BODY:

- Get a non-lawyer judge so that there would be a activists
outlook in the jury. Since this is not a formal bench, one
who has the potential of bringing a broader perspective into
the trial so that the whole process will not be teo legalistic.

- ]m-m: one from the U.S. [J-:pa.rtmcm of Justice {Mr.
Rosenberg??) who is involved in the issue of comfort
women in the US, In fact, they will conduct a holocaust
museum which will have a symposium on comfort women.

- Invite a judge from the 1CJ, Legal Bar of Asia

= Contact Noble Prize winner/s

- The other judges we get must have a strong gender
perspective

F { Please take note that in inviting imminent persons they
have to take care of their own travel and accommodations
unless agreed upon by the 1OC to ke on the travel
EXPENsCs)

1L LOGISTICS
o Accommaodation, Transportation, and Food

¥ Each country will take care of their own expenses but the
preparations for the logistics will be taken care of by the
Japanese group
» Victims need a place near the venue. The organizers have to be
with the victims
Sumultaneous intérpretation
* We have to provide for a state-of-the-art translation system
¥ There will be three languages which will go into simultaneous
interpretation: Chinese, Japanese, and Indonesian language
» Each country will have to provide their own interpreter, for the
benefit of our Lolas . _
# The Korean delegation will provide their own interpreter

&

Iv. REGISTRATION

% Since there was an impasse on this matter, the bady opted 1o form a Registration
committee members: Philippines and South Korea

> Japan needs to get the list of the schedule or progranm (even just a rough draft) for the
four day Tokyo Tribunal before the Taipei meeting because they will start
registration/inviting the general Japanese Republic before September

[}

# Three categories:
. general registration fee for the general Japanese public
2. wvictimized countries
3. foreign delegates/non-victimized countries
o ASCENT will help in the registration of the foreign delegates; Japan
will help with the coordination of other countries
o A registration table per country is needed
# Suggestion: reduced rates for [OC members?
# Criteria to choose participants from non-victimized countries? Clo Registration
Commitiee
» Invitation to be sent out to cerntain key persons

¥, JOB ALLOCATION

# Volunteers needed for the preparatory works. Smaller messages will be conducted to
discuss the preparatory works. Japan will head the preparatory works.

l. Philippines volunteered to print the registration forms
#  There is a need to print different 1D cards per day for security reasons

VI INTERNATIONAL PUBLIC HEARING

=  The International Public Hearing Committee will take care of all the preparations
for this event. In fact, they have been meeting to discuss the concept, themes and the
countries tonvite based on the theme testimontes, The Secretariat for the hearing 15
Women s Caucus for Gender Justice 5o all suggestions for what topics can be discussed
in the hearing should be forwarded to them.

VII. RELATED EVENTS

F  Opening (Day 7) = refer to #1 under the flow of the tribunal
#  Video and film showing and exhibit (painting)
= List of all the films and its contents needed by the Japanese delegation
= We need a television/Video Room. The paintings will be displayed in the same
roOm
s [AC members and country participants will bring the films
e s it feasible to put some paintings in the hallways/comdors?
»  There must be a schedule for the film showing

#  Pre-Tribunal publication

»  ASCENT has decided to withdraw its commitment in publishing the said book
tor 1OC due impractical editorial arrangement.

VIIL. MEDIA STRATEGY

#  International Publicity Campaign — [OC International Media Team will be
composed of media representative from each country. Korea will present a draft
proposal plan for media work to be studied and approved by the media committee,
One media person from each country will form part of the int'l media team. [t was
suggested that they start as early as August to gain intemational aitention and to

"..i




attract potential donors. The media persons will be responsible for the coordination
with their respective countries’ local media. They will have 1o be in Tokyo at least a
week earlier. The media person of each country will be part of their delegation.

»  Press Conference for the Tokyo Tribunal will be headed by"the media team but each
country may start in the preparation {eg. Contacting media people) for the coverage
IMPT: There should be a policy as to the granting of interviews with the comfon
women so that there will be no ambush interviews.
7 Internet = VAWWNET website and list serve ¢o ASCENT

IX. ENDORSEMENT FROM NGOs AND EMINENT INDIVIDUALS

Mot to be included in the ceremaony

-

*  We should think about the kind of involvement and recognition we should give
them i ;

#  Soldarity message from:

1. Nawal el Sadawi

Aziza [brahim of Malaysia

Ceremonial and international celebrities like Vanessa Redgrave, Jane Fonda,
Susan Sarandon

4. Mary Robinson (probably a video presentation)

5. Judge Navi Pillay (the sitting judge of the Rwanda Trial)

SR

» NGO networking must be done immediately. Ask for their endorsements but more
importantly, encourage participation in the Tokyo Tribunal itself, either financially,
logistically or whatever

X. BUDGET AND FUND RAISING

Budget proposal for the Tokyo Tribunal:

Hall/Rooms 57,000 *MNotes: Survivars = 30 (ME, Indo, China)
Interpretation 360,000 ViPs -- 20 {judges, chief
Survivors'VIP £124,000 prosecutors, legal advisors,
Rental of Machines  $5,000 expens)

Transportation 55,000 Caregivers -2

Staff £5,000

Materials £20,000

Reward 54,000

£280,000 = give or take $300,000 taking into consideration the early
arrival of the media team, prosecutors, judges, legal advisers in Tokyo

Additional; Taipei meeting 230,000
Judges meeting 330,000
Advance arrivals 520,000
$80,000 = round-off 1o $100,000 so plus 3300,000 = 5400000,
then just round-off to $500,000 as the maximum budget

» Shanghai Agreement : Japan - $200,000
Phils - $100,000 no one objected to this so these 3
Korea- $100,000 countries still ok with their pledge

=

Body agreed to ask/require Taiwan to give $50,000

= A Finance Team is created, to be headed by Japan, to make the details on the budget

proposal. Each country is requested to submit their transportation costs proposal.

Judges meetings and requirements:

The following imminent persons have confirmed to be judges:

Gabrieile Kirk McDoenald - USA (former president of the Yugoslavia War Crimes
Tribuinal)

Frerre Sane — Senegal { Secretary General of Amnesty International )

Vitit Muntarbhom — Thailand { UNESCO ambassador on the rights of the child)
Carmen Maria Argibay - Argentina { President of the International Women's
Association of Judges

In the last meeting with Judge Gabrielle Kirk McDonald, (June in New York with Indai,
Rhonda and Eleanor) she suggested that there should be a meeting of the judges before the
Tokyo Tribunal proper. (September ) In order for them to establish the outline of the
Judgement, study the indictments, and meet with the chief prosecutors and divide the work
among themselves. This meeting would be crucial for preparations in Tokyo. Also their
legal advisers should be present. They also requested that they be provided with the legal
advisers, although in others they may want to get their own legal advisers.

For the meeting of the judges, each judge will have at least one legal adviser for whose

transportation and accommodation costs we have to shoulder. Let's try to invire the judges to

the Taipei meeting but they should meet with the prosecutors only after the prosecutors’
meeting m Tapen.
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