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Pretace

The subject of this book—the Iran-United States Claims Tri-
bunal—is the most significant arbitral body in history. It dwarts
such earlier landmarks as the Jay Treaty Commissions and the
Alahama Claims Arbitration. If not in number of claims, then cer-
tainly in amount of money and complexity of issues involved, it
far exceeds its predecessors—including the U.S.-German and
U.5.-Mexican Commissions of the 1920s and 1930s—whose dle-
cisions still fill the pages of the leading international casebooks
a half-century later.. The largest and most important interna-
tional arbitration to date, it surely will influence the Law of In-
ternational Claims well into the coming century.

As is common knowledge, the Claims Sertlement Agreement
establishing the Tribunal was cobbled together in haste and
confusion in January 1981 as part of a package deal whose
overriding purpose—at least from the U.S. perspective—was to
secure the release of the fifty-two hostages being held by Iran.
It covers a wide range of claims—governmental and private—
without much elaboration of detail. Thus the Tribunal now sit-
ting in The Hague not unsurprisingly has had to coniront a
good deal of ambiguity and all too little clarity. Moreover, its
interpretive task has been exacerbated because relatively few
international arbitrations from which it might have obtained
guidance have taken place since World War 11. Nevertheless,
drawing upon recent state practice, especially that involving
lump sum agreements, plus commercial law principles derived
from municipal and transnational business practice, the Tribu-
nal in its first few years not only has resolved many complex
issues before it in reasonably satisfactory fashion, but also has
helped to clarify, shape and develop many areas of the wradi-
tional Law of State Responsibility for Injuries to Alien.

The present volume, containing seven chapters originally de-
livered as papers at the Seventh Sokol Colloquium on Private
International Law held at the University of Virginia School of
Law in April 1983, seeks to assess the Tribunal’s junisprudence
two years on. The first three chapters—One and Two previ-
ously appeared in the Virginia Journal of International Law and
Three in the Arbitration Journal, with whose permission they
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now are republished in somewhat revised form—are written by
persons either intimately engaged in practice before the Tn-
bunal or exceptionally conversant with international arbitration
in general and the Tribunal’s awards in particular. The same
can be said of the next three chapters, published here for the
first time. The final chapter surveys, from the perspective of an
active participant, both pre- and post-Claims Settlement Agree-
ment litigation, some of it still sub judice, that has arisen in U.S.
courts. Taken together, the seven chapters constitute the most
extensive description, critique and evaluation of the Tribunal’s
work that has been published to date.

As in the past, the success of the Sokol Colloquium that gen-
erated this volume, as well as the merits of the volume itself, are
due not only to the quality of the scholars/practitioners/govern-
ment officials involved, but also o a number of other persons
whose efforts deserve recognition. Mrs. Danielle N. Cormier,
my former secretary in charge of the Gustave Sokol Program,
was indispensable in organizing and administering the Collo-
quium. The officers and members of the John Basseu Moore
Society of International Law, which cosponsored the event on
behalf of the American Society of International Law, provided
invaluable assistance in making it a success. My research assist-
ants, Mr. Stephen D. Ramsey, University of Virginia School of
Law Class of 1984, and Ms. Mclinda Brown, Umiversity of Vir-
ginia School of Law Class of 1985, helped to edit the papers,
and to read proof and index the volume, respectively. Finally,
having relinquished responsibility for the Gustave Sokol Pro-
gram after seven satsfying (and, 1 trust, fruitful) years, 1 would
like to record my last formal thanks to Ronald Sokol, Esq., and
the Gustave Sokol Fund for their initiative and generosity that
have made the Program and this volume in particular possible.
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Charlottesville, Virginia Richarp B. LiLLicH
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CHAPTER [

Developments at the
[ran—United States
Claims Tribunal:
1981-1983

DAVID P. STEWART
LAURA B. SHERMAN

The Iran-United States Claims Tribunal, established pursuant
o the 1981 Algiers Accords' which led to the release of ffty-
two American hostages from Iran, recently completed its sec-
ond year of operation. While a great deal has been wrtten
about the hostage crisis itself,? the nature and extent of the U.S.
responses thereto,” and the constitutionality of the arrange-
ments that brought it to an end,* remarkably litdle attention has

The views of the authors expressed herein do not necessarily represent those of the
Deparement of State or the U5, Government

18¢¢ 81 Der'r STATE Bues. | (1981), repranted i 20 LML 223 (1931).

T8ee. g, 5. Moooy, 44 Davs: THe Ascerican Hostace Story (1281); P Sasamcer,
Aserica Hewp Hostace (1981)

$8es, ¢4, The Situation in fran; Hearmg Before the Senale Comm. on Foreign Relaond,
Sith Cong., 7d Sess. (1980); franien Awnt Conrrols, Hearing Before the Subcomm. mm Euroge
ond the Middle East and Subcomm. om fnrl Ecomomic Policy of the Houwie Comm. on Fereign
Relatione, %6th Cong., 2d Sess. (19800 E. Gordon, The Blocking of framian Aoet, 14 I5TL
Law. 659, 660-72 {1980); Fiper, Exvcutive Power Under the Hostage Acl: Now Lify for an
O Law, 14 Comspry Iser'e L.J. 369 (1981 JEEPA: Lagal Repercusrions of the Freezing of
Iranign Amets and Loans, 12 [nv'e Curnexcy Rev. 25 (1980),

“See, 0.8, The Iran Agreements: Hearings Before the Semate Comm, on Foreign Relations,
97t Cong., Int Sess. (1981); Symposnem: Damer & Moore v, Regan, 20 UG LA. L. Riv,
477 (1982); Symporium on thr Seitlement wath Fram, 15 Law, Sse. 1 (1981 ): Marks & Gra-
bow, The Presidents Foreign Economic Powers After Dames & Moore v. Regan: Legialafion by
Acquiescener, 68 CorseLs L. Rev, 68 (1982); Note, Setilement of the franian Hostage Crisi:
Ar Exerette of Conutiiutional and Starutory Prevegative in Foreign Affnirs, 135 vl L & oo
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been devoted to the activities of the Tribunal itself.” This chap-
ter brieAy reviews the background, organization, and activities
of the Tribunal in The Hague from its inception through Sep-
termber 1983 and discusses in some detail (without critical com-
ment) the emerging jurisprudence of the Tribunal as reflected

in its more important awards and decisions.
QRIGIN OF THE TRIBUNAL

The Islamic revolution in Iran, the unlawful seizure of the U.5.
Embassy in Teheran on November 3, 1979, and the subsequent
detention of American diplomatic and consular personnel for
more than a year created an international crisis of unique di-
mensions in U.S. historv.® Longstanding and extensive eco-
nomic and commercial relationships between the two countries
were abruptly destroyed. Bilateral trade plummeted from $5.7
billion in 1977 to $501 million in 1980,7 contractual arrange-
ments were breached, and American investments in Iran were
expropriated. On November 14, 1979, in response to the sei-
zure of the Embassy and its personnel, and because Iran had
announced its intention to withdraw its assets from the United
States and to repudiate its financial obligations to U.S. nation-
als, the U.S. government froze Iranian assets in the United
States and abroad worth some $12 billion.® Over the course of

See Lauterpacht, The fran—Lnited Sates Clmms Trbunol—Ar Assesment, in PRIVATE
[MvISTORS ABROAD: PROBLEMS AND SOLUTIONS i5 INTERNATIONAL BUSiNESS 213 (M.
Landwehr ad. 1982} Lowenield, The U5.-Iranion Disgutes Seftlement Aerordic An Arbitra-
tor Looks at the Prospees for Arbitration, 36 Arm, |, | (F2EL)

®Ser penerally E. ABRANAMIAK, LA Berwers Two RevoLvrioxs (1982); £, BRzEzin-
sx1, Powee axn Privcrpas: MEMOIRS OF THE NaTionaL SecurTy Aovisor 197719481
(1083} B, Graysown, Uxmmen Stares-lranian Rinanons (19811 B, Buesis, PAVED WITH
Coon DsresTioss (19803 B SauMcer, suprs note 2; |. STEMPEL. Insine THE Tnanias
BrvoLuTios {1981 C. Vance, Haro CHOICES: CRITICAL Years ix Asrerica’s Foreiox
Pattey ( 1983), Ser alis United Stares Diplomatic and Consular Staff in Tehran (LS. v.
Lran), 1980 L.C.J. 1 (Final Judgment of May 24, 1980), reprinted in 19 1.L.M. 553 (1080);
United States Diplomatic and Consular Staff in Tehran (U5 v. Iran), 1971 1LC) 1
{Request for the Indication of Provisional Measures), reprinted in 19 LL.M. 139 {1930).

TBungat oF Census, Dort of Commpnce, Hicnucuts of U5, IarosTs axn Ex-

7,87 (1981).
m"l':xi: :IEDHE']“ b;n. 12,170, 44 Fed. Reg. 65,279 {19739), Ser alo 50 US.C. § 1T
(Supp. V 1881} Iranian Asscts Control Regulations, 31 C.FR. & 535.100 (1982). In
imposing the freeze, the President exercised powers authorized by the Inernational
Emergency Economic Powers Act (IEEPA), Pub. L. No. 9_5—223, 91 Siat. .!EEE (197 Ty
jcodified a1 50 US.C. § 1701 (Supp. 11 1979)), and the National Emergencies Act, Fulb.
L. Mo B4—417, 90 Staz. 1225 (1976) (codified at 50 US.C. § 1601 (1976)). 1EEPA au.
shorines the President to regulate transaciions in foreign exl:l::a.nglr.-. !ﬂnlﬁing Iransac.

ceml mgnel aha

i e
o

T

M |« T B R piBbeeaidi

i

Developments, 1981-1983 3

the ensuing year, U.S. nationals with claims against Iran sought
recourse in American and foreign courts. By the time the Ira-
nian government was prepared to negotiate the release of the
hostages, a substantial portion of the frozen Iranian assets had
been attached in judicial proceedings.”

While the efforts of the U.S. government were focused on
ensuring the safe return of the hostages, the disposition of
these private claims against Iran and the return of frozen Ira-
nian assets became a major issue in resolving the hostage crisis.
Due to the judicial attachments, a simple lifting of the freeze
on [raman assets would not have resulted in the return of those
assets o [ran. An agreement, to be successful, had to provide
for adequate compensation to American claimants, The U.S,
negotiators had three basic options. First, the United States and
Iran could have agreed to defer both the claims and assets
questions until after the hostages had been released, thus leav-
ing the freeze on Iran's assets in place until a solution could be
reached with regard to the claims. Alternatively, the United
States and Iran could have settled the claims of U.S. nationals
by a lump-sum payment that would then have been distributed
by the U.S. Foreign Claims Settlement Commission on the basis
of its adjudication of the claims. This second option would have
been consistent with U.S. practice since World War IL* Finally,

imparting and exporting of currency or securities. In addition, IEEPA authorizes the
President to regulate or freeze property in which any foreign country or a national
thereof has any interest. See generally Emergency Economic Powers—1[ran: Hearing Befare
the Subcomm. on [nr'l Economic Policy aud Trade of the House Cowm. on Foreign Relations,
With Cong., 15t Sean, (1981); Starr oF Tee House Cous. on Bawixe, FISANGE AND
Unbax Arvares, 97th Conc., Ist Sess., Finawciat ASPEcTs oF THE HosTack SETTLE-
MENT AGHRERMENT 12-14 (Comm. Print 19810, Unilateral trade sanctions were subse.
quently imposed, including. inter alia, the prohibition of exports to Iran on April 7,
1980, and 10 days later the prohibition of all imports from Iran, travel by ULS. citizens
to Iran, and payments or transfers 1o persons in [ran. See Exec. Order No. 12,205, 45
Fed. Reg. 24,099 (1980); Exec. Order No. 12,211, 45 Fed. Reg. 26,685 (1980), reprinted
im 50 LLS.C. § 1700 (Supp. V 1981). S#r pemerally Mover & Mabry, Export Controly ag
Intruments of Foreign Folicy: The History, Legal frues, and Policy Lessons of Three Recent
Ciger, 15 L. & Poc'y Int'e Bus, 1 (1983). Puriuant to the Algiers Accords, these sanc-
tiona were revoked, and other U5, commitments given effect, in a series of Exeoutive
Orrders issued contemporaneously with the Accords, Ser Exee. Orders Now 12,175-
:Egiﬂi 40 Fed. Reg. 7.913-31. Ser alre Exec. Order No. 12,294, 46 Fed. Reg. 14,111
1.

*See Mote, Projudpment Aitachment of Frowem framian Asets, 69 Cavr, L. Rev, 537
[!.QEIJ: Mote, Pren AHMHMJQ’IWH.*H!BH“!UHMEM.‘WSW
#ign fmmenity, 13 Inv'L L. & Pov. 675 (1981).

1" See gemerally B Litticn & B, Westow, InTERvaTionas Crapes: THER SErTLEMesT
By Lurser Sus AcreesEsT 30=3] (1975),
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the parties could have established an i;_um;:mti-::r_nal meqhnmsm
permitting prompt and effective adjudication of the claims and
assuring payment of them. With Iraman agreement 1o the third
option,' a major sticking point in the negotanons was resolved
and ultimately embodied in the Algiers Accords.

The Algiers Accords consist of two declarations issued by the
government of Algeria on January 19, 1981, together with a
number of technical implementing agreements.'* The first dec-
laration, the General Declaration,™ provided for the release of
the hostages in return for a number of actions and 1.|1:?t_tcr|gk-
ings by the United States, including, inter alia, the nullihcation
of attachments and the transfer of Iranian assets. The second
declaration, the Claims Settlement Agreement,'* established a
new international arbitral body, the Iran-United States Claims
Tribunal, composed of nine members (three appointed by the
United States, three by Iran, and three third-country arbitra-
tors chosen by the six party-appointed arbitrators) or such
larger multiple of three as the two governments might agree.™

BASIC STRUCTURE AND JURISDICTION OF THE
CLAIMS TRIBUNAL

The Tribunal is empowered by the Accords to decide, on the

basis of respect for law,'® claims of U.S. nationals against Iran

and of Iranian nationals against the United States arising out

11 5oy Cutber, Nugotiating the froninm Seitlememl, 67 ABLA L 996 {1931)

*fee note 1 supra. The technical agreements consist of the Undertakings :Ell' the
Government of the United Staves of America and the Government of the lslamsc Re-
public of Iran with Respect 1o the Declaration of the Government of the Democratic
and Popular Republic of Algeria, reprinted in 20 LLM. 229 {1981} (hereinafter cived as
Undertakings]: the Escrow Agreement, repringed im 20 LLM. 334 {1981); and the Tech-
nical Arrangement Between the Banque Centrale IV Algene, the Bank of England and
the Federal Reserve Bank of New York (19815, In Dames & Moore v Fl.t.gjﬂ. 453 LLS,
654 (1981}, the Supreme Courn upheld the Presidents authority 10 enter into aml carry
ol the agreements with Iran. v

“n:leim of e Government of the Democratiz and Popular Bepublic of Alge-
ria, reprinted in 20 LLM. @0 (1981} [hereinafier cibed as General Ucclnﬁlm!ﬁ].

" Declaration of the Government of the Democraixt and Popular Republic of Alge-
ria Concerning the Seulement of Claims by the Covernment of the United Staves of
America and the Governgment of the Ilamic Republic of Iran, reprimbed in 20 1.L.M.
930 {1981} [hereinafter cited as Claims Sertlement Agreement].

ik

"%:?:‘Iigﬂ]‘:&nmmm: Agreement provides that Trjhe Tribunal thall decide all
cases on the basis of respect for law, applying such choice of law rules and principles of
commercial and inernational law as the Tribunal determines to be applicable, taking
i account relevant usages of the wrade, contract provisions and changed circum-
stanees.” i ar, W
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of debis, contracts, expropriations, and other measures affect-
ing property rights,'” The Tribunal also has jurisdiction to hear
certain official claims between the two governments based on
contractual arrangements for the purchase and sale of goods
and services.'" Finally, the Tribunal may decide disputes relat-
ing to the interpretation and implementation of the Accords
themselves™ as well as certain bank claims.®7 Awards issued by
the Tribunal are hnal and binding and are enforceable in the
any nation in accordance with its laws.®!

To assure payment of awards in fver of U.5. nationals, the
Accords provided tor establishment of a Security Account,
funded initally with 31 billion in certain Iranian assets that had
been frozen in the United States.® This Account was created in
August 1981 at the N.V. Settlement Bank of the Netherlands, a
subsidiary of the Dutch Central Bank®* Under the Accords,
Iran is obliged to replenish the Account prompily when pay-
ments to successful ULS. claimants cause the balance in that Ac-
count to fall below 3500 million.*

The_Accords established only the basic framework for the
operation of the Tribunal. They specihed that all daims must
be filed no later than January 19, 1982,% that the Arbitration
Rules of the United Nations Commission on International
Trw[[.‘NCITML} would serve as the basis for the Tni-
bupal’s procedures,™ that the seat of the Tribunal would be

The_Hague unless the governments agreed on a dillerent To-
cation,”” and that the expenses of the Tribunal would be borne

"Id art ML), . General Declaration, mepra note 15, para. 1] {excluding cerain
claims of the United Siates and LS, elaimants).

HClxims Settdement Agreement, swgra note 14, art. TI{Z.

I arts, [I{3), VI,

® Underzkings, spre note 12, para, 2(B). See vexn ag notes 47-50 myfra

" Chxima Setdement Agreement, fppra note 14, arts, [V{LL IV(3L

#General Declaration, supers wote 13, paras. 6=7, feealo 31 CRR § 535,210 1981),

P Technical Agreement Among Bangue Centrale d'Algene, Bank Markasd, Federal
Reserve Bank of New York, and N Settlement Bank of the Netherlands, Aug. 17,
1981 [available ai Departmemt of State] [hereinafter cied as Auguse 1981 Technical
Agreement]. See oo the related Technical Agresment .-i.m-nng Bapk Centrale DAL
gerie, Bank Markazi Iran, the Federal Reserve Bank of New York, and De Meder-
bindsche Bank M.V, Aug. 17, 1981 [available at Department of State].

MGeneral Declaration, sugra note 13, para, 7. Bank Markazi, the Central Bank of
Iran, independenly assumed an obliganon (o replentih prompaly the Secunity Account
i such circumatances. See August 1981 Technical Agreement. mupra noae 23, are. (1) (d)
{ii.

B laims Seilemen Agreement, iupra note 14, arn. 114}

Hid, ar 1.

B art. VI
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equally hy the two governments.®® In addition, the Accords
supulated that claims for less than $250,000 must be presented
to the Tribunal by the government of the claimants, while
claims of 250,000 or more were to be presented directly by the
claimapts themselves.™

The Tribunal is a unique institution, representing one of the
most ambitious and complex international claims adjudication
Programs €ver underia Em a handtul of mixed
claims commissions in which the United States has partcipated
since World War 11 and represents a departure from the more
common practice of the United States and other nations in set-
tling claims en bloc through Tump-sum payments.™ The Tri-
bunal is distinguishable, hiowever, from the tradinonal mixed
claims commissions of the nineteenth and twenueth centuries

where a neutral arbitrator, or "umpire,” was called upon only
when the party-appoi rhitraoTs could not reach a deci-

S0 0 a éﬂ?fﬁfﬁ]a[ Case. ]

The magnitude and complexity of the claims presented to
the Tribunal would likely confound a participant in earlier
claims tribunals. For example, while the actual number of
claims filed at the Tribunal only slightly exceeds those filed be-
fore the U.S.-Mexican General Claims Commission,* the dollar
amount claimed likely exceeds the combined total for all claims
tribunals in which the United States has ever participated. In
fact, just the single $10.9 billion claim filed by Iran against the
U.S. government over contracts under the Foreign Military

il art. VI{3)h

sofd are. 101(3). Private individuals rarely have been allowed to present their claims
directly to an invernational arhicral body such as the Tribunal, The most recent exampie
is that of the various mixed tribunals set op bevween the Allied and the Central Powers
under the ireaties of peace following World War L See K. Caniston, Te Prociss or
INTERRATIONAL ARRITRATION 14-21 (LEHH8).

¥ Ser note B supre.

Ny, British-American Mised Commission of 1853; the Venezuelan Prowooods of
19018; and the Mexicans Belgian Administratve Arbitral Tribunal of 1927, Ser genevally
W, Hupson, IsTERNaTIONAL TrInumars { 1944) MNote, The Mized Arbitrod Thinmals Cre-
aied by the Peace Treaties, 12 Bror, ¥.B. Ier'c L. 135 (1931), _ ]

#There were 3,617 claims filed before the LS. -Mexican General Claims Commis-
sion for just under $500 million. The Commission adjudicated only 148 before i de-
mise, dismissing 54 and awarding $4.5 million o the other M. S A, Froaen, Tue
MExican Cramss Commissions 60 (1935), By comparison, the case load of the Mixed
Claims Commission established with the Central Powers after World War 1 was dis-
tincily more substantal. For example, the United States—{eerman Mized Claims Come
mizsion had 20,340 claims filed before it The Commission rendered £ 178 awards
potaling $186.812,501, the remaimder of the claims being dismissed or withdrawi, See
K. Canpsros, supra nobe 20, at 15,

T
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Sales Program may surpass the total for all elaims tribunals to-
gether.

The final feature that distinguishes the Iran-United States
Claims ‘Tribunal from its predecessors is its compromis. The
Accords were not the produet of bilateral negotiations between
two countries in the context of a demonstrated improvement in
their economic and diplomatic relations. Rather they resulied
from indirect negotiations through a third party carried on
against a highly charged political background created by a spe-
cific international crisis. In addition, the applicable law clause
in the Accords differs from that of other compromis because it
is more sharply and narrowly drawn. The Accords require the
Tribunal to decide cases solely on the “basis of respect for law,”
and set forth specific sources for thart law®

THE FIRST YEAR

The six party-appointed arbitrators first met in May 1981 1w
select the three third-country arbitrators.® When the Tribunal
officially convened in July 1981, the arbitrators faced the mon-
umental task of giving effect to the Algiers Accords by creating
a new international organization. The first requirement was to
“set up shop": locate premises, establish a claims registry, hire
essential staff, find competent interpreters and translators,
adopt interim rules of organization and procedure, agree on a
budget, and decide a series of threshold issues of jurisdiction
and interpretation. The Tribunal divided itself into three
Chambers for the arbitration of private claims and official
claims, leaving the Full Tribunal to adjudicate questions of in-
terpretation of the Algiers Accords and those legal issues that
could best be resolved by all the arbitrators together.® It also

*Claims Serilement Agreement, mupra note 14, art ¥ Cf ULS-Mexican General
Claims Commission which was to decide "in accordance with the principles of interna-
tional law, justice and equity™ and the other Mexican Claims Commissions which were
I;;du;j;‘in accordance with the principles of justice and equity™ A. FrLies, supra note

-

* The oreginal arbitrators were: US,—Haward M. Holizmann, George H, Aldrich,
and Richard M. Mosk: Iran—S5. Hossein Enayar, Shafie Shafeiei, and Malumound M.
Emihani; third-couwniry—Cunnar Lagesgren (Sweden), Fierre Belbet (France), and Nils
Mangard (Sweden). Judge Lagergren is Pressdent of the Tribunal,

¥ Presidential Order Mo, 1 (Ger. 19, 19813, Frpriveted am [asian AsseTs Lerteamion
Rer. 3,809 (Nov. 6, 1981), gave the individual Chambers jurisdicion over claims under
artsche 1I(1} of the Clams Seulement Agreemens, supra note 14, This Directive wai
modified by Presidential Directive Moo 8 (Mar. 24, 1989), whick gave the Chambers
Jurisdiction also over clabms arisimg wnder aricle [{2). Thess daims were initially dis-
tritusted amang the three Chambers by bot. The President retains the right i ransfer
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adopted Provisional Rules of Procedure o govern the presen-
tation and adjudication of claims.*®

The deadline for filing claims with the Tribunal was january
19, 1982, one year from the signing of the Accords. No one
knew the precise number of claims to expect, but when the
deadline had passed the staff of the Tribunals registry found
themselves in a cavernous room in the Peace Palace in The
Hague surrounded by boxes containing over five thousand
claims. In the course of time the massive documentation in sup-
port of these claims was organized, categorized, and referred
o Chambers; deadlines for submission of Statements of De-
fense were set; and the process of adjudication was generally
set in maotion.

The Tribunal's pace during its first year was unquestionably
slow and frustrating. By the end of July 1982 the Tribunal had
issued only nine awards, six on agreed terms reflecting settle-
ments reached directly between the parties, and it had held
only a few prehearing conferences and hearings on the ments.
An Iranian challenge on January 1, 1982, to Judge Nils Man-
gard, the Chairman of Chamber Three, and the subsequent
resignation of the Iranian arbitrator assigned to Chamber
Three, 5. Hossein Enayat, disrupted the proceedings. Under
the Provisional Rules of Procedure then applicable 1o the Tn-
bunal, the Secretary-General of the Permanent Court of Arbi-
tration at The Hague designated an Appointing Authority to
decide the challenge, The Appointing Authority, Chief Justice
Moons of the Supreme Court of the Netherlands, reached a
decision on March 5, 1982, that the Iranian challenge had not
been brought in the manner prescribed by the Provisional
Rules of Procedure and dismissed the challenge.

But there were significant accomplishments during that first

clamms between the Chambers: (1) if the preliminary or main iees in Dwe or more
claims before different chambers are similar: (2) if 3 Chamber member withdraws (rom
2 claim before the Chamber; and {3) i order o maintin balance i the work load of
the Tribunal as 2 whole. Each Chamber consists of a U5, Iranian, and third-pany
arbitrator. The srginal composition of the Chambers was: Chamber One—Lagergren
(Chairman), Kashani, and Holeemann: Chamber Two— Beblet (Chairman), Shaleiei,
amil Aldrich: Chamber Three—Mangard (Chairmand, Enayas, zmd Mosk.

o dnmniarative Divective Mo, 2 (Sepe. 19, 1981), reprimied i [RANIAN ASSETS Lrrs-
cation Rer. 3,720 (0o 2, 1981, According 1o Arude 18, no prionty for the schedul-
ing of hearings or the making of awards shall be based on the date of Aling of the
Searement of Claim, fd an [masiax Asscrs Limicatios Ber, 3,721,

v By e e
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year. The Tribunal decided two major interpretive cases®7 In
Case No. Af1,** the Tribunal decided certain issues relating to
the operation of the Security Account, holding that settlements
between arbitrating parties could be paid from the Security Ac-
count when the Tribunal approved the settlement and issued
an award on agreed terms. At the same time, the Tribunal de-
cicled that interest earned on the Security Account should not
be paid directly to Iran, but should continue to be credited 1o a
separate suspense account in the depositary bank. The interest
may be used by Iran to replenish the Security Account. Until
all claims are decided and all awards paid, however, use of the
interest for any other purpose requires the agreement of both
the United States and Iran. In Case No. A/%2 53 brought by Iran,
the Tribunal decided that it had no jurisdiction over “direct”
claims by one government against the nationals of the other. In
part as a result of this decision, Iran withdrew some 1,400
claims from the Tribunal.*

MAY 1932 TO SEPTEMBER 1983
Current Caseload

During the past year and a half the Tribunal has made more
encouraging progress in tackling the tremendous caseload be-
fore it. This caseload numbered about 3,850 as of mid-1983,
including 20 interpretive disputes, 78 official claims, 445 bank
claims, 521 claims each for $250,000 or more, and 2,795 claims
for less than $250,000 each.

"lnder the Clalma Seotlement Agreement, supre nose 14, are. 11(3), the Tribunz
has jurisdicen “over any dispute as 10 the interpreiation or performance of any pro-
vision™ of the General Dedaration. See ole General Declarason, supsa note 13, praras,
16-17. Jurisdiction over quesions conterning the mterpretazion or applcation of the
Claims Sectlemnent Agreement is conferred by article V1i4).

M Case Mo, Al (Decixions of May 17, 1982, and Aug. 3, 1982, repriried in-22 1L.M.
S0t (1983). Ser alie Separate Opinion of Judges Holizemann, Aldrich, and Mok (Aug.
%, 1982] [available ar Department of Saie]. The Tribunal has designared disputes con-
cermang the mierpreation of the Accords a5 "A” claims, while those involving oficial
claims between the o Governments are denominated “B° caims. Private chims are
identified simpdy by number. The last number 1o appear in an award number indicaes
the Chamber that mssed the gward. The designation “FT~ indicates a decision of the
Full Trsbunal, Ser note 635 infra,

M ase Mo, AT (Decision of Dec. 19, 1581}, reprided in 21 LM, 78 {198).

A government may, however, assert counterclaims that arise out of the same ¢on-
tract, iransction, or socurrence that constiutes the subject mater of 3 claim, Clsims
Settlement Agreement, supra note 14, art. 111} See vext at notes | IA-134 infra.
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Of the interpretive disputes,’ or "A” claims, two were filed
by the United States requesting a determination of Tribunal
jurisdiction over claims by Iranian banks based on standby let-
ters of credit and other Iranian bank claims. Iran hled the re-
maining eighteen on a variety of subjects, including various
alleged U5, violations of the Algiers Accords with respect to
the assets of the former Shah, Iranian diplomatic and consular
properties and bank accounts in the United States, overseas at-
tachments held by U.S. nationals on Iranian assets, transfer of
Iranian tangible property held in the United States, and cases
brought against Iran by U.S. nationals in foreign courts.** Con-
trary to some suggestions, these interpretive disputes have not
occupied the Tribunals auention o the detriment of the pn-
vate claims, While there has been an exchange of pleadings in
all the current “A” claims, no hearings have yet been held (with
the exception of Case Nos. A1 and A/2). Seven hearings were
scheduled between October 1985 and March 1984,

Similarly, the official. or “B" claims"? have not taken prece-
dence with the Tribunal; only two prehearing conferences have
been held. Of the sixty claims filed by Iran against the United
States, mine have been withdrawn or terminated and one has
resulted in an award on agreed terms." The Tribunal has re-
ceived pleadings from both sides in the remaining Iranian
claims and in almost all of the eighteen claims which the United
States filed against Iran, The Iranian claims against the United
States range from a claim against the Department of State for
$2,794 allegedly resulting from a refusal to issue an export per-

W B wext ar nones 3780 supra.

Hlran has wnbdrawn two of teese cases: Case Noo A0, which alleged that the
United States government blocked payment of a lener of credit issued 10 a Finnish
:..'-rr:.p.m:,-,.:nri Caze Mo, AN, which comained nuscellanesus .l“ll.“E-I'IWl'I:.

S Claims Sevlement Agreement, supen nove B an. 12} gives jurisdiction “over ofs
ficial claims of the United States and Iran agains each ather ariving out of conractual
arrangements beween them for the purchase and sale of goods and services,”

“1ram has withdrawn [ran Alecraft Indus. v, Dep'oof Comm. Case Mo, B0 (Aug.
15, 1983 Mmastry of Poss, Tele. & Tel. v. Dept of Sune, Case Mo, B ( July 18,
1983); Civil Aviation Org. v. Dep't of Sage, Case No. B/57 (June 13, 1983 Universicy
of Shirze-Tran v, Gov't Printing OfFice, Case No, BMS (May 23, 1983 Civil Aviatson
Org. v. Dep't of Sate, Case No. BB (Mar. 14, 19835 Iran Adrcraft Indus. v, Govl
Printing Office Case No, BA43 (Feb. 28, 1983); Iran Aircraft Indus. v Gov't Frintng
Crfoe, Case Mo, B45 (Feb, 28, 1983y lran Nav'l Airlines Co. v. Peace Corps. Case Mo
B52 (Feb. 28, 1983); Motrahedin Univ. v. Libeary of Congress, Case No. BME (Jan. 11,
1983} The award on agreed terms reflected a settlement reached i Ministry of Boads
& Transp, v, Port of Vancouver, Wash., Award No. 79-B<67-2 (Sepe. 12, 1983},

|
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mit for certain equipment®™ to the $10.9 billion claim based on
the U.5, Foreign Miltary Sales Program w Iran." The U.S.
claims are by comparison much more modest; the most signifi-
cant of them, filed on behalf of the Agency for International
Development, secks about $36 million. ¥

U.5. banks filed approximately forty-seven claims against Ira-
nian banks, arising out of nonsyndicated loans made by over-
seas branches of U5, banks to Iranian entities. These claims are
before the Tribunal under paragraph 2(B) of the Undertakings
(not under Article 11 of the Claims Settlement Agreement), and
both awards and settlements in these claims are paid out of
Dollar Account No. 2* maintained at the Bank of England in
London {not out of the Security Account). Direct seutle-
ment negotiations between US. banks and Iran to resolve
these claims are underway in London. To date, twentv-three
settlements, totaling approximately $911 million, have been
reached, resulting in payment to U.S, banks of approximarely
$586 million and withdrawal of these claims from the Tribu-
nal.** Settlements in the principal remaining claims could be
achieved by the end of 1983, or shortly thereafter.

The remaining 400 or so bank claims were brought by Ira-
nian banks against U.S. banks. Most of these claims are based
on standby letters of credit; the rest involve disputes over de-
posits held in U.S. banks both domestically and offshore during
the hostage crisis and payment of interest on those deposits.
The Iranian banks contend that the Tribunal also has jurisdic-
tion over these claims under paragraph 2{B) of the Undertak-
ings, As indicated above, the United States disagrees and has
filed two interpretive cases™ contesting the Tribunal’s jurisdic-
ton over most of these claims. The gravamen of the argument
in each case is that paragraph 2(B) of the Undertakings gives
the Tribunal jurisdiction over disputes filed by Iran relating

Whinistry of Posis, Tebe, & Tel, v, United Sates, Claim No. BA4S,

“hinmry of Na'l Defense v. United Staces, Claim Na, B/,

P Agency of Intl Dev. v, Minstry of Economic Afsir and Fin. Claim MNa. BS7.

** Dallar Account No. 2 was established pursuant to article 2E) of the Undertakings,
sugra note 12

*The Export-lmport Bank has received the largest settlement so far, woalling
$419.5 million. Ser laanias AsseTs Limscation REs. 7,005 (Sep. 2, [983),

e No. ALG requecsts the Thbunal's determinasion of its jurisdiction over Iras
nian bank sandby leoers of credit. Case Mo, AY17 sequests 3 determinasion of Tribunal
jurisdiction over [ranian bank claims sther than standby letters-of-credin claims,
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only to certain deposits and disputed interest on those deposits
in overseas branches of certain U5, banks. Iran’s standby letter-
of-credit claims and its claims with respect to all other overseas
deposits and with respect to all onshore deposits do not come
within this jurisdictional ambit. It is, however, possible that
many of Iran’s standby leuer-of-credit claims could be brought
as counterclaims to claims of U.S. account parties on the under-
lving contractual arrangements. The United States has urged
the Tribunal to arbitrate such counterclaims in the context of
the affirmative claims of U.S. nationals. The heanng on the 1s-
sue of jurisdiction over Iranian bank standby letter-of-credit
claims was scheduled for October 3, 1983, and the question of
jurisdiction over other Iranian bank claims was scheduled for
hearing for December 1983,

The major focus of Tribunal activity and the area of greatest
progress over the past year has been the “large claims.” that is,
claims of private individuals and corporations of $250,000 or
more. The overwhelming number of large claims was hled by
U.5. nationals against Iran. Response dates have now been set
for the submission of Iranian Statements of Defense in the ma-
jority of claims, and many of Iran’s Statements of Defense have
already been received. By September 30, 1983, approximately
111 prehearing conferences and 68 hearings on the merits had
been held. The Chambers have scheduled approximately an-
other 35 prehearing conferences and 29 hearings to be held
between October 1985 and May 1984, As of the end of Septem-
ber 1983 the Tribunal had issued B0 awards. Of these, 60 were
in favor of American claimants; of these 60 awards, 40 were
awards on agreed terms, authorizing and approving settle-
ments negotiated by the parties, and 20 were arbitrated. These
awards totaled just under $88 million. Of the remaining 20
awards, 12 dismissed claims for lack of jurisdiction, 7 dismissed
claims on the merits, and 1 approved a withdrawal of a claim.
In addition, the Tribunal has issued a number of important
interlocutory awards, decisions, and orders on jurisdictional
and procedural issues, establishing precedents for use in later
cases,

The United States filed 2,795 claims for less than $250,000
each, the so-called small claims, on behalf of U.S. nauonals.
Through settlements and requests for withdrawals, that num-
ber has now decreased 1o 2,721. The prospect of arbitrating
such a large number of claims poses a major case management

T — e
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problem tor the Tribunal. At its March 1983 session the Tribu-
nal took a first step toward solving that problem by deciding
immecdiately to recruit three additional staft members with re-
sponsibility for organizing the adjudication of these claims. Al-
though the United States envisages the need for a much greater
number of stafl members to be hired later as this work pro-
gresses, the Tribunal’s decision was an encouraging develop-
ment. Unfortunately, the additional staff has not vet been
employed.” The United States has proposed to the Tribunal
that it adopt a test-case approach in arbitrating the small claims,
The United States has categorized all of the small claims ac-
cording to the major legal issues and type of loss involved.®
Under this approach the Tribunal would select a few cases in
each category for a full hearing. Based on the Chambers' deci-
sions in these cases. the remaining small claims could then be
arbitrated more expeditiously by category, subject to Tribunal
ratification of their decisions. The Tribunal has given Iran until
October 1983 to comment on this approach.

Following the parties’ adherence to the Algiers Accords, the
United States proposed, and Iran agreed in principle, that the
small claims be settled en bloc as between the two governments.
Under such an agreement the claims would be withdrawn from
the Tribunal in return for a lump-sum payment by Iran and
would be adjudicated by the US. Foreign Claims Settlement
Commission. The United States remains prepared to negotiate
such an agreement and has introduced legislation to give the
Commission authority to adjudicate the claims should an agree-
menlt be reached.™ There is, however, no way to tell whether or

* Ser dlissents of Judge Mosk in Case Mo, 88 and Case Noa, 10001=12782 { June 16,
1853 (Tnbunal has refused 10 take meaningful action with respec e claims of les
than $250,000 presented by the governmenis).

5 United States Government Proposal for Expedived Treatment of Claims of
LS. Naenals for Under 3250,000 Esch { June 14, 1983} [available ar Depanment of
Hate]. There are twelve categories: {1} medical and educationsl cxpenses of Iranians
in the LS. (2} breach of commercial contract or nenpayment of commercial debt by
lran: (3} breach of commercial comract or ronpayment of commercial debt by a non-
governmenial Iranian entity; (4) breach of commercial concrage by both governmenia)
and ﬁqﬂ:i_:'?l'l.'rlll.'lltllﬂﬂ entities of Iran; (5 nnup;um-nurl' private debt; |6 EXpTOpTia-
tion of real propeny; (7) interference with we of bank account; (8) low of personal
property; (9) damages wo business as a resalt of acts of Tran: (10} salary claims where
claimant was emploved by and in Iran; {01} salary claims where claimant was employed
by a LLS. company in Iran; and (12) miscelbzmeous.:

Mher 5. RER, 1072, 98th Cong,, 15t Sess. (19B3); H.R., Rer, 3241, Sth Cong., Ia
Sess. (1983), Ser prrerelly Claims Againat fram; Heaving Before the Subtomm. on fni'l e
namic Folicy and Trade of the Howse Comm, om Foreign Affairs, 97th Cong, 2d S, (1985)
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when Iran might prove amenable to a settlement in practice. If
an acceptable settlement cannot be reached, the United States
is prepared to arbitrate the small claims. The use of test cases
and expedited procedures, along with additional staff, should
enable the Tribunal to arbitrate the small claims efficiently with-
out delaying adjudication of the large claims.

Other Developments

There have been significant changes in the composition of the
Tribunal during 1983. On January 5. 1983, President Lager-
gren accepted the resignation of Judge Pierre Bellet, the Chair-
man of Chamber Two, effective August 1, 1983, or at such
earlier time as his replacement was available. Under Article 13
of the Tribunal’s Provisional Rules of Procedure, the six party-
appointed arbitrators could reach agreement on the selection
of a new arbitrator or either of the governments could request
that the Appointing Authority, previously designated by the
Secretary General of the Permanent Court of Arbiration in
The Hague, choose the new arbitrator. Following the submis-
sion of Judge Bellet’s resignation, the Iranian and U.S. arbitra-
tors met a number of times to discuss possible candidates. In
light of the fact that those discussions were making little head-
way, the United States officially requested the Appointing Au-
thority to act on March 1, 1983, On July 13 the Appointing
Authority named Professor Willem Riphagen of the Nether-
lands to replace Judge Bellet. Professor Riphagen, former legal
advisor to the Netherlands Ministry of Foreign Affairs, was
professor of international law at the University of Rotterdam.
He has served as an ad hoc judge on the International Court of
Justice in Barcelona Traction, Light & Power Co., Ltd.™ as presi-
dent of the arbitration tribunal in Afir Services Agreement,* and
as Special Rapporteur for the International Law Commission’s
study of State Responsibility.

In mid-August the government of Iran announced the res-
ignation of Judge M. Jahangir Sani, the Iranian-appointed ar-
bitrator in Chamber Three. At a Full Tribunal meeting on
September 5, the Tribunal decided that a party-appointed ar-
bitrator had to resign to the Tribunal itself, not to the govern-

“ Bareebona Trackon, Light & Power Co., Lud. (Belg. v Spain). 1970 LC.J. 4.
M Air Serv. Agreenment (Fr. . LL5.), 16 B Int] Arb. Awards 5 (1963).
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ment which appointed him, and that it would accept Judge
sani’s resignation effective on the date that his replacement was
available to take up his duties at the Tribunal. On September
14, 1983, Iran announced that it was appointing Parviz Ansari
Mion, a former judge of the Iranian Ministry of Justice, 1o re-
place Judge Sam.

Bules of Procedure

The Tribunal completed its substantive revision of the Provi-
sional Rules of Procedure during its session in early March
1983 and adopted the final Rules at its May session.’ The Tri-
bunal is the first body to use the UNCITRAL arbitration rules,
which were designed to apply primarily to single claim, private
ad hoc arbitrations. The Claims Settlement Agreement stipu-
lated their use with such modifications as might be necessary 1o
adapt them to the particular circumstances of the Tribunal ¥
Earlier changes, based in large part on previously issued Presi-
dential Orders and Administrative Directives, had dealt with
such matters as the composition of the Chambers, the timing
and tormat for submission of Statements of Claim and Defense,
and the service of documents on the Tribunal's registry in En-
ghsh and Farsi. Subsequent amendments provided for the at-
tendance of the Iranian and US. Agents at all prehearing
conterences and hearings and allowed the presentation of ami-
cus briefs by the governments or other interested nonparties in
a particular claim when the Tribunal determined that such sub-
missions were likely to be of assistance. Among the most recent
changes are revised procedures for service of documents dur-
ing prehearing conferences or hearings, provision for deter-
mination of costs in orders terminating arbitral proceedings,
and provision that orders and other decisions of the Tribunal,
in addition to awards, will be publicly available.

In a disturbing departure from the terms of the Claims
Settlement Agreement, the Tribunal decided to retain the lan-
guage of Article 33(2) of the UNCITRAL Rules permitting it
to decide claims ex aequo et bono if expressly authorized in
writing to do so by the arbitrating parties in a particular claim.

“Copies of the Tribunals Rules are svailable from the Ofice of Iranian Claim,
dﬂﬁsm of the Legal Adviser, Depaniment of Stace [hereinafier cited as Rules of Proce
ure],
" Clarms Secdement Agreement. supra node 14, ar. 111,



16 The Tran=United States Claims Tribunal

In the view of the United States, this decision is inconsistent
with the requirement of Article V of the Claims Settlement
Agreement that the Tribunal decide all claims on the basis
of respect for law. Article V was intentionally and carefully
drafted so as to supersede Article 33 and avoid empowering the
Tribunal to act ex aequo et bono. While the Tribunal adopted
a contrary interpretation, the practical implications of the de-
cision may be limited by the requirement that the arbitrating
parties to any given claim agree in writing to an exercise of ex
aequo ¢t bono jurisdiction. To date, in no case have the arbi-
trating parties availed themselves of this provision.

A more positive development in the final Rules is the provi-
sion for the appointment of up to three persons by each of the
governments (o act as a substitute arbitrator for a temporary
period, thus ensuring continued operation of the Tribunal in
the event that one or more of their party-appointed arbitrators
is temporarily unable to serve, In April 1983 the Secretary of
State appointed Charles Brower, an experienced lawyer with an
extensive background in international commercial arbitration
and former Acting Legal Adviser of the Department of State,
as one of the substitute U.S. arbitrators.

In sum, the Tribunals practical accomplishments since May
1982 have been substantial. Over the past year and a half it has
been hearing and deciding claims at a much faster pace than
before. Significant problems still exist, however. The Tribunal’s
lack of a coherent case management system and the arguably
differing approaches of the various Chambers tend to delay
proceedings and could lead to inconsistent results.* Proceed-
ings continue 1o be slowed by Iran’s repeated requests for ex-
tensions of filing dates and other untimely demands® as well
as by repeated absences of the Iranian arbitrators from de-
liberations™ and repeated refusals by the Iranian arbitrators w

¥ Campare liaiah v. Bank Mellat, Award No. 35-219-2 {Mar, 30, 1938}, uith Daklal
v, Iran, Award Moo 53=149=1 { June 10, 1933} Ser text at nodes 157-191 injra.

W The American arbitrators have filed dissents to many orders extending [ranian
filing dates or posiponing hearings ot [randan request. S, og., Dissent of Howard M.
Hoburmann from Orders Granting Further Extenstons of Time 1o Fide Suatements of
Defense, Claam Mos. 452 anad 926 | June 20, 1983); Dissents af Richard M. Mesk from
COrrders in Claim MNos. 35 [Apr. 4, 1982}, 88 (Oc, 30, 1982), and 42, 48, 60, 167 & 439
(Aug, 26, 19485,

* [pdige Shafeiel, the Iranian arbitrator in Chamber Two, did not attend any Cham-
ket deliberations dunng July 1983, For a month befere his resignation in Sepiember
1983, Jiedpe Sani, the Iranian arbitrtor in Chamber Three, did et pardicipate in thag
Chamber's deliberation. See text at notes 208027 infra.
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sign awards.®" There are some signs that the Tribunal is now
prepared to set limits on such tactics. For example, the Tribunal
no longer allows posthearing hlings except in exceptional cir-
cumstances.” In one award Chamber Three ordered Iran to
pay additional attorneys’ fees to the successful claimant because
of Iran’s failure to provide information until late in the pro-
ceedings.® Chamber Three has also refused 1o consider Ira-
nian counterclaims in a few cases because they were filed late
without any justification.”® Such measures are necessary if the
Tribunal is to accomplish its task effectively and efficiently.

JURISDICTIONAL DECISIONS OF THE TRIBUNAL

A review of the various decisions, orders, and awards issued by
the Tribumal since its inception is both encouraging and dis-
couraging—encouraging because by and large the results have
been consistent with and demonstrate a respect for law; dis-
couraging because some of the Tribunal's opinions have been
neither as reasoned nor as jurisprudential as might have been
expected and because the standards of proof imposed have
been very high, While arbitration as a process differs from ju-
dicial resolution of disputes, nonetheless the Tribunal is an ad-
judicative body whose decisions must be made on the basis of
respect for law, The Tribunals awards and orders will not be
accorded their proper precedential weight if they are not well
reasoned and Armly grounded in law. For the Tribunal to estab-
lish its place in the international arbitration process generally,
and more specifically to do justice to the claimants before it, it
must reselve claims fairly, judiciously, and on their merits.

The following discussion highlights the more significant de-
cisions of the Tribunal to date.® As might be expected, the ma-

Her, ag., Blount Bros. Corp. v. Ministry of Howsing and Urban Dev., Award Mo,
T4-62-3 (Sept. 2, 1983); Intrend Incl, Inc. v. [mperial [randan Air Force, Award Mo,
59=220=2  July 27, [983). See abo text at notes 21B-222 injra,

©5e¢ John Carl Warnecke & Asocs. v Bank Mellar, Award Mo, T2-124-3 {Sepl. 2,
1983} (fairness, arderliness, and possible prejiedice 1o the ather party in the cse re-
quired that the Tribunal disregard an unsuthonzed memorial fled after the hearing
by Bank Mellarh,

“ Ubrasystems, Inc. v. Iran, Partial Award No, 27-84-3 (Mar. 4, 1983}

e, og., Woodward-Clyde Consultants v, Iran, Award No. 73-67-3 (Sepr 2,
1983); Blount Bros. Corp. v. Ministry of Housing and Urban Dev,, Claim Mo, 62 (0r-
der of Ape. 1%, 1983); General Dynamics Corp. v. Iran, Cliim No. 283 (Order of Dec.
20, 1582y B.]. Reynolds Tobacco Co. v, [ranian Tobaceo Co., Claim Mo. 35 (Order of
Nov. 22, 1982). i

“Pursuand o Artscle 32 of the Tribunals Rules of Procedure, supra note 56, all
awards and other decisions shall be made svalable 1o the public, except thar upon the
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Jority of the early decisions clarify the scope of the Tribunal’s
jurisdiction as set forth in the Claims Seulement Agreement.
As a general observation, the Tribunal has not maintained a
consistent position on whether the jurisdictional provisions of
the Accords should be read broadly or narrowly. In its “nullifi-
cation” decisions,® Chamber Two described the Tribunal’s ju-
risdiction as "very broad,” in part because “it was the purpose
of the two governments ‘to terminate all litigation as between
the government of each party and the nationals of the other™"%
On the other hand, in Grimm v. fran®™ Chamber One explicitly
stated that the scope of jurisdiction of an arbirral tribunal
should be given a restrictive interpretation.

Chowce-of-Forum

The choice-of-forum issue®™ required the Tribunal to interpret
the meaning of the language in Article [I{1) of the Claims
Sewlement Agreement which excludes from the jurisdiction of
the Tribunal claims “arising under a binding contract between
the parties specifically providing that any disputes thereunder
shall be within the sole jurisdiction of the competent Iranian
courts in response to the Majlis position.” In the Iranian view
any contract that included a clause suggesting Iran as a possible
forum was excluded from the jurisdiction of the Tribunal. The
United States maintained, however, that a claim could be ex-
cluded only where: (1) the claim arose under a contract be-
tween the arbitrating parties; (2) the contract specifically

request of one or maore of the arbicratng paries the Tribunal may determine that it
will it make the entire award or other decision public. Copies of awarnds and ather
decsions may be adnxiped froan the Tribunal’s Registry or from the Office of [ranian
Claimes, Office of the Legal Adviser of the Depanment of State. Most are available in
ard prablished by the Dranian Asses Litigation Reporter and will thorly be available in
bownd volumes from Gretious Pablications, Lid. At present, neither the Tribunal nor
the U5, government publishes Trbunal decumentation in official form, alihaugh that
may occur in due course. See nove 38 s,

®Amoco lran Gil Co. v, [ran, Inerbocutory Award Mo, [2-55-2 (Dec. 30, 19879
Phullips Petrodeum Co., Lran v, [ran, Interlocutory Award Moo 1 1-39=2 (Dec, 30, 1582},
The issuc in these cases was whether post revolutionary legislation declaring preor oi
agreements “null and void® prechsded the Tribanal from hearing claims arsing from
such legislation. Chamber Two determined that it had jursdicion over these claims

T Amoco Iran Oil Co, v. Iran, Interfocutory Award Mo, 12-=55-2 (Dec. 30, 1983
[citifig preamble o General Declaration),

= Avard Mo, 25=71=1 {Feh, 22, 1943).

** 5ee pnaraily Noae, Changed Crrewmatomees and e franiam Clarms Arbitraiion: Applica-
tems o Ferum Selection Clonses and Frustration of Comtract, |16 Geo, Wasie | Ivv'L L &
Ecow, 335 (1982),
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provided that any dispute thereunder was to be within the sole
jurisdiction of the competent Iranian courts; and (3) the con-
tractual selection of Iranian courts was binding on the parties.
[n & series of interlocutory awards rendered on November 5,
1982, the Full Tribunal decided that it had ne jurisdiction to
determine whether the choice-of-forum clauses were “binding”
because the Claims Settlement Agreement did not expressly
grant such power.”! This decision is contrary to the views of
most commentators that an international arbitral wribunal has
the power to pass upon the validity of clauses affecting its juris-
diction.™ The Tribunal, however, decided that it did have juris-
diction to determine whether specific contracts fell within the
remainder of the exclusion cause.”™ The Tribunal construed
this clause somewhat narrowly, finding that only six of the nine-
teen contractual claims at issue fell within its terms and thus
were excluded.™ At the same time, the Tribunal left open the
possibility that claimants thus excluded could still establish ju-
risdiction before the Tribunal through noncontractual theories
such as quantum meruit and unjust enrichment. While none of

Flvewer Indus, Inc. v. [ran, Interlocwmory Award Mo, =486 -FT (Nav. 5, 1983}
Drucker v. Foreign Transecteon Co,, Interloomtory Award No, 4-121=-FT {Nav. 5,
1982); Ford Aereapace & Communications Corp. v. Air Force of Iran, Interlomatory
Award Mo, 5=159=FT (Mov. 5, 198%); Gibbs & Hills, Inc v, lran Power Generation
and Traramission Co., Imerocutory Award No. I-6-FT (Mov. 5, 1982); Haliburion
Co. v, Doreen/IMOO, Interdocutory Award Mo, 2=51=FT {Nov. 5. 1587 Howard
Mewdles Tammen & Bergendoff v. Iran, Interlocunory Award Moo S—B8—FT (Maw. 5,
L9482}, Stone & Webster Overseas Group, Inc, v. Natl Perrochemical Co. Interlocutory
Avward Mo, B-PO3-FT (MNov, 5 1982); TUCS.B. v. Iran, Interlocuiory Award Mo, 5-
140-FT (Mo 5, 1982); Zokor Int'l v. Iran, Interlocwory Award Mo, T-254—FT (Mov.
5, 1982). See alio Dessenting Opinion of Mesars, Lagergren, Rashani, Shafele, and Sani
as oo Pan 10, Case Nes, 6 and 68 (Nov. 9, 1982); Concurring and Dissenting Opinicns
af Howard M. Holtrmann with respect to Interlocutory Awards of Jurisdicion in MNine
Cases Coneaining Various Forum Seleciion Clauses (Nov. 5, 1952 Dissenting and Con-
curring Opinion of Richard M, Mosk on che Tsssies of Jurdiction, Case Nos. 6, 51, 68,
120, 140, 159, 254, 293 & 466 (Mov. 5, 1982). -

"8¢e, e, Halbburion Co. v. Doreen/IMCO, Interfocutory Award No, 2-51-FT
[Mowv. 5, 1982}, at 5=7. The Tribunal did “not reach the quesiion as o whether changes
in Iran may have any impact on the enforceability of forum selection elauses in con-
tracts.” Id, a1 7.

5ee | Soerson & H. Fox, [STERNATIONAL ARBITRATION 117-122 {1959) (docusswon
of decisions concerning Calve Clause), Of. Chorzow Factory Case, 1927 PC.LL. ser A,
Mo 9, 3 30 (internananal inbunal may decide whether it should extend jursdiction).

" Ser Gibbs & Hill, Inc. v. Iran Power Generation and Transmission Co., Inderloco.
tory Award M. 1-6-FT [Nav. 5, 1982) at 4-5.

MiwWah regard o those claima that were excleded, the Tribunsl nowed thar Jejhe
extent i which the . . . claim .., . 15 not based on contract remains o be determaned ™ by
the Chamber assigned the claim. Drucker v. Foreign Transaction Co.. Interlocstory
Award No, 4—121-FT (Now. 5, 1982), at & .
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these cases has yet been resolved, the Tribunal has dismissed a
number of claims based on the decisions taken in these inter-
locutory awards. In World Farmers Trading, Inc. v. Government
Tradmg Corp.,” for example, Chamber One dismissed a claim
against one of the respondents because it was based on a con-
tract which stated that “[ejventual disputes must be finally and
exclusively settled in Iranian courts.”™ The Tribunal continues,
however, to construe such clauses strictly, upholding only those
that “unambiguously restrict jurisdiction to the Courts of
[ran.”™

Proof of Nationality

The Tribunal has 1o date addressed a number of other jurisdic-
tional and procedural questions of particular importance for
private claimants. Questions of proof of nationality have been
especially significant. For the purposes of the Tribunals juris-
diction, Article VII{1) of the Claims Settlement Agreement de-
hines the term mational of Iran or of the United States to
include, in the case of an individual, a citizen of either country,
and, in the case of corporations or other juridical entities, those
organized under the laws of either country if the majority of its
shares are held by ctizens of that country, While a birth certif-
icate, passport, or naturalization certificate will suffice to show
the U.S. citizenship of an individual, proof of corporate nation-
ality 15 more complex and a comparable approach would have
posed potentially unmanageable difficulties. For large publicly
traded corporations in particular, the burden of producing
birth certificates or passports for at least fifty percent of their

" Award No. 6651 (Aug. 16, 1963), Judge Holtemann concurred in this award
although it was based on [nterim Awards of the Full Trsbunal from which he dissensed,
g wote 70, out of respect for the dedsions of the majority of the Full Tribunal, Ser
adiz United Technolagies [nt'l, Ine. v. Telecommunicetions Co. of [ran, Award Mo, T8=
2382 (Sepa. . 1983) (applving the findings in Ford Asraipace, Hadiburton, and T.C.5.8,
awarils 10 discuss daim and counterclabm); Continental Grain Expore Corp, w. Govh
Trading Corp., Partial Award No. 75-112-1 (September 5, 1983) (applying findings in
Dirucker vo ddiscuss two claims).

™World Farmers Trading Inc, v, Govlt Trading Corp., Award No. 66=T6=1 (Aug.
16, 1983L

" 8er, £.g., Gruen Assocs., Inc v. Iran Housing Co., Award No, 61-188-2 { July 27,
1583} The Tribunal has mainained jurisdicion over contracts with forum cawses call-
ing for arbiaton, Pemeroy v Iran, Award No, 50—40-3 (Jun= 8, 1983); for senbe-
ment through competent courts, Gruen Assocs, Inc. v lran Housing Co., fupre; and
for submission of disputes 1o lranian sdministrative entities, Craig v. Ministry of En-
ergy of Iram, Award No. T1-346-3 (Sepe, 2, 1943),
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individual shareholders, even if possible, could in some circum-
stances outweigh the value of the claims.

Recognizing this problem, the Tribunal established a pre-
sumption in favor of U.S. nationality for companies the shares
of which are widely held by persons with US. addresses. Under
standards set forth in Flexi-Van Leasing Co. v. Iran,™ and Gerieral
Motors Corp. v. Iran,” Chamber One held that publicly held cor-
porate claimants which are not controlled by a small number of
shareholders can make a prima facie showing of U.S. national-
ity by submitting three basic documents: (1) a centificate by a
government official of the state of incorporation showing the
date of incorporation and whether the corporation was in good
standing on or after January 19, 1981; (2) copies of the relevant
pages of the corporation’s proxy statements filed with the Se-
curitics and Exchange Commission nearest to the time the
claim arose and after January 19, 1981, containing the neces-
sary information concerning principal shareholders and a
sworn statement by a corporate official that the proxy state-
ments are true and complete copies; and (3) a nowrized afh-
davit by a corporate officer stating the percentage of voting
stock which is held by stockholders of record with addresses in
the United States, Further proof will be required only if the
above documents indicate sigmhcant foreign ownership or if
Iran produces evidence sufficient to overcome the presump-
tion.” This presumption, adepted frst by Chamber One,
seems 1o be the standard applied by all the Chambers, consid-
erably easing the burden of proof imposed on claimants *

™Clim No. 36 (Order of Dec. 15, 1982 Ser alia 77 A | Inte Lo 642 (19389),

T Claim No. 94 (Order of Jan. 18, 198530 See ol 77 Am. . Inr'e L 642 (1953), Judge
Holemann dissented from this order, stating that it was inapproprizze w add the re-
quirement of a statement concerning the place of residence of stockholders. Dissenting
Opinion from Pomons of Orders re Proof of Corporate Nationality Which Add a Re-
duirement Mot lntluded in Flexi-Van Case, Cases Mo, 15, 18, 37, 54, 23] & 248 { Jan.
6, 1383

®lran has filed an interpretive dopute, Case No. A0 (Request of Juse 14, 1988),
requesting the Full Tribunal to render a decision on che “criteria for the proper appli-
cation” of the corporate nationality requirements of amicle VI

" See, e .. Chas. T. Main Intl, Inc. v, Khigestan Water & Power Auth., Interlocuiory
Avward Mo, 23-130-2 (July 27, 1983k Rexnord, Inc. v, Dran, Awand Mo, 2]1-132-3
{Jan. 10, 1583} Where the claimant corporation i caber privately held or its shares
are pot widely traded. proof of citizenship of individual shareholders is s1ill reguired.
Set, ap, Pomeroy v, lran, Award No. 50=40=3 { June B, 1983) (chimany preseried
eviderwe that all owstanding scock held by three individuals who were ctizens of the
United Swates since hinhl Economy Forms Corp. v. Iran, Award No. 55=165<] { fune
14, 1983 (claimans testified a1 hearing thas 65 percent of the corporation’s meck was
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The presumption adopted for proof of corporate nationality
has also been used in proving indirect shareholder control.
Arucle VIIZ) of the Claims Seulement Agreement provides
jurisdiction over “claims that are owned indirectly by [Article
VII(1}] nationals through ownership of capital stock or other
proprietary interests in juridical persons, provided that the
ownership interests of such nationals, collectively, were suffi-
cient at the time the claim arose to control the corporation or
other entity, and provided, further that the corporation or
other entity is not itself entitled to bring a claim."* For ex-
ample, where the claimants were the sole owners of stock in a
Liberian corporation and had presented birth certificates and
passports showing their U.S. nationality, the Tribunal held that
the claimanis owned the claims of the corporation and were the
proper parties to assert them before the Tribunal.®

Even if the U.S. shareholders of a foreign corporation are
not the sole shareholders, the Tribunal held that they may still
bring a claim if their ownership interest in the foreign corpo-
ration was “sufficient at the time the claim arose o control the
corporation.”™ In Manragement of Alean Aluminum Lid. v. Ircable
Corp.,** the Tribunal decided that control of a Canadian cor-
poration by U.S. shareholders could be demonstrated in one of
two ways: by a showing either that U.S. shareholders owned
50% or more of the voting shares or that U.S. shareholders
controlled the corporation in fact, regardless of the towl pro-
portion of their shares. In determining the percentage of
shares owned by U.S. sharcholders, Chamber Three adopted
the presumption enunciated in Fled-Van that a high percentage
of stock registered in the names of persons with U.S. addresses
was in fact held by U.S. nationals as defined in Article VII and
concluded that it could draw reasonable inferences based upon
this correlation. In Alcan, however, the evidence submitted by
the claimant showed that the proportion of sharcholders with
U.5, addresses barely topped 50%. Since these circumstances

heebd By Family crust, all of whoee members were US. nationalsh. Where the elaimant
has fadled po submit any evidence that it i a U8, national, the Tribunal has dismissed
the claim. Ser French Am. E:ni.ing l.".qrp. w, Dranin, S A, Award Mo, 491893 {Maw 5,
I 583 See mote B0 supra,

* Claimis Settlement Agreement, supra note 14, ari. VIIZL Ser Management of Al
can Aluminum Lid. v. Ircable Corpe, Award No. 41=91-3 (May 5, 1983),

" Pomseroy v. Lran, Award Mo, S0-40-3 { June 8, 1583}

Hid

8 Award Mo. 41-91-3 (May 3, 1953).

S T T P—— i —— — [ ——— g
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suggested a significant incidence of non-US. ewnership, the
Chamber requested additional evidence from the claimants.
When the claimants failed to present additional evidence or to
show that US. nationals in fact controlled the corporation,
Chamber Three dismissed the claim,®

An additional issue concerning corporate nationality has
arisen in the case of nonprofit organizations. In Iniernational
Schools Services, Inc. v. Iran™ Iran has asserted that the Claims
Settlement Agreement does not confer jurisdiction over non-
stock, not-for-proht corporations because they cannot meet the
Article VII(1) (b) standard of U.S. ownership of an interest
equivalent to 50% or more of the outstanding stock. In the U5,
view, such corporations are not excluded by Article VII{1) (b)'s
use of stock as a criterion for nationality because they can dem-
onstrate other sorts of controlling U.S. interests “equivalent o™
stock. A hearing on this issue was scheduled for December
1983.

Another important nationality issue involved individuals who
possess both [ranian and US. citizenship. Whether the Tribu-
nal would accept jurisdiction over claims by such “dual nation-
als” affects, in particular, naturalized citizens of the United
States who were born in Iran as well as U.S.-born wives and
children of Iranian men who automatically received Iranian cit-
izenship upon marriage or birth by operation of Iranian law
Iran contended that the U.S. citizenship of many claimants was
invalid under Iranian law, and that even if the claimants” U.S.
citizenship were valid the Tribunal should nonetheless read
into its jurisdictional grant an asserted principle of absolute
nonresponsibility of a state for the claims by its own citizens.
Chamber Two rejected these arguments in Esphalianian v, Bank
Tejarar® and held that the proper test required a determination
of the dominant and effective nationality of the claimant; in
other words, that natonality “which accord[s] with the facts . . .
based on stronger factual ties between the person concerned

* Jisdge Mosk noted in his concurrence 1o Akan that the claimants had cvery oppor-
tunity b supply some other evidence, such as stxistical and aampling reiulis, govern-
menal Alinge, or otser dans, fd (Moak. . concurring). Without additional evidence,
the Tribunal was justified on the specific facts of the case in concluding that it could not
mfer that 50% ar more of the thares were owned by LS. nationals.

¥ Claim Mo. 111 (Rled Nov. 18, [981), See Memorial of the United States on the
Issue of Jurisdicion Owver Non-Profit Corporations [available ac the Departmens of
Siate].

" Award No. 31=157=2 (Mar. 29, 1953),



24 The ran=Lnited States Claims Tribunal

and one of the States whose nationality is involved "® In the
U.5. view this holding is consistent with contemporary prin-
ciples of international law as enunciated by the International
Court of Justice.™ Chamber Two considered a number of fac-
tors in determining effective nationality: place of residence,
votng record, property ownership, schooling, payment of
taxes, family ties, military service, and investments. In addition,
the Chamber closely examined the claim itself to determine
whether it arose from benefits not otherwise available to a for-
eign national in Iran. Only after deciding that all of the actions
relevant to the claim could have been lawfully taken by a non-
Iranian did the Chamber conclude that the claimant was a U.S.
national within the meaning of the Claims Seulement Agree-
ment and that the Chamber had jurisdiction to hear the claim.
While the Chamber dismissed the claim in Haroonian v, fran™
because the claimant did not become a citizen of the United
States until June 1982 and thus at the time of filing was an
Iranian national, the claimants in Esphahanian and Golpira v,
[ran™ were found to be U.S, nationals, even though they still
retained Iranian passpors, because their ties to the United
States predominated ™

A finding of nationality is not the end of the inquiry. Under
Article VII(2) of the Claims Settlement Agreement, a claimant
must also show that he owned the claim continuously from the
time it arose to the date of the Algiers Accords, that is, until
January 19, 1981. The fact, however, that a corporate claimant
was dissolved after its claim had been submitted does not affect
Tribunal jurisdiction since “the only relevant period for the
purpose of jurisdiction is the period from the time the claim

*1d. quoting Notiehahm Case (Liech. v. Guac), 1953 L.C.]. 4. For more informaion
on this awsrd, i0f 77 Asi. ] INT'L L. 646 {1983}, Ser alio Golpira v. Iran, Award No., 52-
2E1-2 (Mar. 29, 1985); Hasoonian v. [ran, Award No. 334 18-2 (Mar. 29, 1983},

e Nottebohm Case {Liech. v. Guat), 1955 L] 4, Ser alio Mergé Case (115,
laly), 14 B. Intl Arb. Awards 226 (1955); Salem Case (L5, v, Egypel, 14 B. Imt'T Arb.
Awards 1161 (1932). The United Stares has argued, however, that by its terms Article
VII of the Claims Senlement Agreement, supr note 14, conferred jurisdiction gver
claima by L5, citizens whether or not they possessed [ranian nationaliy 13 well. See
Memorial of the Unated Siates on the Isise of Dual Natkonaliy ap 8-2%,

" Exphakanaan, supra note 88, a0 15-14.

" Award Mo, 334182 (Mar. 29, [988),

" Award Mo 32=211=2 (Mar, 29, 985,

*Iran filed an interpretive dispure, Case Mo, A/1E (request of Feb. 25, 1983}, con-
tending that the Algiers Accords da not permit the Tribunal 1o arbitrate claims of dual
nationals and requesting Full Tribunal consideration of the question, The Tribunal
heard oral argumsent on the isues on Now, 10=11, 1985,
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arose until 19 January 19817 The Tribunal has looked care-
fully at claims in order to determine their dates of origin. In
Isaiah v. Bank Mellat," the claimant asserted that he was the
benehcial owner of a bank check that had been dishonored for
lack of funds. At the time of dishonorment—that is, the time
the claim arose—the claimant was neither the payee on the
check nor its assignee. Thus, according to Chamber Two, he
could not claim on the check because he did not own the claim
from the time it arose and the actual owner at the time was not
a U.S. national, The claimant, however, could show that he was
the beneficial owner of the funds which were given to the Bank
to purchase a bank check. If the Bank held these funds on Jan-
uary 19, 1981, according to Chamber Two, the claimant was the
continuous owner of a claim against the Bank for unjust en-
richment.

Having proven nationality and continuous ownership, the
claimant must also show that its claim was “outstanding™ on
January 19, 1981.77 Claims which arose after that date are not
within the Tribunals jurisdiction.® In determining when a
claim has arisen, the Tribunal has looked to the claimant's
pleadings. In long-term coneracts, the claimant must allege and
prove that there was actual or anticipatory breach of that con-
tract before January 19, 1981. For example, in Kimberly-Clark
Corp. v. Bank Markazi Iran,” the claimant argued that the re-
spondent had breached a licensing agreement and had failed
to make royalty payments under a license that expired in 1986
tor the use of the Kleenex trademark. While agreeing that the
license had been breached in various ways as early as October
1978, Chamber Two found that the claimant considered the
license as continuing in force until March 1983, Based on this
finding, the Chamber was not convinced that there was antici-
patory breach of the license as a whole before January 19, 1981,
and therefore concluded that it had jurisdiction 10 award com-

MGruen Assocs., Ine. v, Iran Housing Co., Award No. 61—185-2 [ July 27, 1985,

" Award Mo, 352102 (Mar. 30, 1985),

"{Lsiens Settlement Agreement, swpre fote 14, art. 11(2), 8o Amoca Ol Ca. v. Iran,
Interlocutory Award No, 12-55-2 (Dec. 30, 1982); Phillips Petraleum Co., Iran v, Iran,
Interlocutery Award MNo. 11-39-2 (Dec. 30, 1988 Mousanding daim® refers 1o a
cause of sotion which “existed” 54 of Jan, 19, 1981},

"] 1. Case Co. v. Iran, Award No. 57-244=1 { June 15, 1983} (no jurisdiction for
nonpayment of an imsallment where paymen extensson was granied wntil March 20,
1981, since no claim could have been made unial the due date),

¥ Award Mo 46=37=2 (May 25, [9483),
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pensation only for those payments due before that date. Simi-
larly, in Gould Marketing, Inc. v. Ministry of National Defense '™
the claimant did not allege anticipatory breach of a ten-year
contract due to expire in 1986 and therefore any claims for
payments due after January 19, 1981, were held not o be
within the Tribunal’s jurisdiction.

*Other Measures”

Tribunal decisions have also dealt with the question of substan-
tive jurisdiction. Article 1I{1) of the Claims Settlement Agree-
ment establishes the Tribunals jurisdiction over claims arising
out of “debts, contracts . . . , expropriations or other measures
affecting property rights.” The Arst three elements of this juris-
dictional grant should cause little difficulty; the meaning of
debts, contracts, and expropriations is reasonably well-defined
under international law. The final phrase, however, “other mea-
sures affecting property rights.” is novel and therefore open to
varied interpretation. The Full Tribunal has not resolved the
meaning of this phrase and the two Chambers which have con-
sidered it have rendered inconsistent opinions.

In Hoffland Honey Co. v. National franian Ol Co.'"! a Wisconsin
beekeeper alleged that he suffered losses through damage to or
destruction of bee colonies occasioned by the use of pestcides
derived in a significant part from oil produced in lran. The
sales of oil by the National Iranian Oil Company (N1OC), ac-
cording to Hoffland, were “other measures affecting property”
for which Iran was responsible. Hoffland, however, had no con-
tractual relationship with NIOC and did not allege either that
NIOC's sales were the proximate cause of the claimed injury to
its bees or that NIOC' oil sales were “wrongful as a mauer of
law.” Chamber Two therefore dismissed Hoffand’s claim. In so
doing, Chamber Two left open the possibility that damages
caused by NIOC’ sales of il could have been "other measures
affecting property rights” if “wrongfulness” or proximate cause
had been shown. '™

Chamber One, on the other hand, has read the phrase “other

% Inperlocuory Award No, 24-49=3 rJulg.- 27, 1983,

#E hward Mo, F2-495-2 | Jan. 26, 1583}

mapd ak 3 The Chamber nonetheless noted tha Hoffland's clabm was “polingad™ in
natwre 2nd thus inherently intapable of “judicial resolution™ unce neither government
contemplated Tribunal intrusion inte decsions concerning oil impores which affec na-
Bonal coonamac podicy. fd. a1 4.
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measures affecting property rights” more narrowly. In Grimm
v, fran,'"™ Mrs, Grimm filed a claim for loss of support and pu-
nitive and exemplary damages as a result of the assassination of
her husband on his way to work as the General Manager of the
Oil Service Company of Iran. Mrs. Grimm alleged that the gov-
ernment of Iran had breached its international responsibilities
in failing to protect her husband adequately, and that his assas-
sination had deprived her of his financial support—a “property
right.” Chamber One denied the claim on the basis that “other
measures” does not encompass claims for damages to surviving
dependents arising out of a falure o provide protection.
Under the principle of ejusdem generis, it held the words
“other measures” must be construed as genencally similar to
“expropriations.” In passing, Chamber One also stated that "it
is generally recognized that a provision which establishes the
jurisdiction of an arbitral tribunal should be given a restrictive
interpretation,” "™ a rather surprising statement since this prin-
ciple 15 in fact subject to considerable dispute. In a torceful dis-
sent, Judge Holtzmann, the US. member of the Chamber,
contended that the ordinary meaning of “property rights”
under international law includes a surviving dependent’s right
of financial support, and that the failure of Iran to protect Mr.
Grimm’s life resulted in a property loss to Mrs, Grimm which 15
“squarely within the jurisdiction of this Tribunal." 1%

The decisions in Heffland Honey and Grimm can perhaps be
reconciled on the basis of their very different factual settings.
In addition, Chamber One did admit in the Grimm decision that
“[i]t would perhaps be possible to accept that the words ‘other
measures' may cover both acts and failures to act. . . "' None-
theless, these decisions demonstrate that the Chambers did not
necessarily agree on the meaning of the Accords and inconsist-
ent decisions are possible,

The Tribunal also discussed the meaning of “other measures
affecting property rights” in Harza Engineering Co. v. Iran.'"

0 Crp ot 68 supra. Ser alio 77 As. |, INTL L 649 (1983),

B Cramm, sugea reote B, an 4.

W Aneard Mo, 25=T1=1 (Mar, 22, 1883} (Haleemann, |, dissenting).

% Crimm, nepra note 63, at 3. Chamber One affirmed that aces of the government of
Iran which interfered with a claimant’s propeny nights could give rse £ a claim in |1
Cate Co. v, Iran, Award No, 57-244-1 (June 15, |983). In tha case, however, the
Chamber concluded that there was insuffcent evidence of government inervention
with elximants properey rights and dismissed the claim.

7 Agcard Mo, 19-98-2 {Dec. 30, 1962
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Harza alleged that on four separate occasions its attempts to
withdraw funds from a Bank Melli account were wrongfully
dishonored and that Bank Melli's actions amounted to an ex-
propriation of its funds by Iran through unreasonable interfer-
ence with the use of those funds, thus constituting an “other
measure affecting property rights” Chamber Two confirmed
that these allegations could form the basis for a claim. It con-
cluded, however, that Harza had failed to prove that Bank
Melli's actions amounted to an "unreasonable interference” suf-
hoaent to establish expropriation.'™ The Chamber thus dis-
missed the claim for "want of proof.”

Some claimants have expressed the fear that the Harza deci-
sion enshrines the principle of “come and get it"; in other
words, that the Tribunal will not allow a claim against Iran if
the claimant can go to Iran and retnieve the property which he
claims."™ This is not a fair reading of the decision, since the
Chamber’s opinion clearly states that “other measures affecting
property rights” includes de facto expropriation and that a
claim that the use of a bank account has been unreasonably
interfered with, or that the account has in some other manner
been taken, suthciently establishes the Tribunals jurisdiction
under the Claims Settlement Agreement. Thus, it appears that
this decision does not preclude similar claims where the claim-
ant can meet the burden of proof required, nor does it exclude
alternative theories for bank account claims such as breach of
contract or unjust enrichment.

Other Jurisdictional Questions

The Tribunal has also considered two specific jurisdictional
questions arising from Article 1I{1} of the Claims Settlement
Agreement. By reference to paragraph 11 of the General Dec-
laration, this article excludes from the Tribunals jurisdiction
claims “arising out of actions of the United States in response
" the seizure and subsequent detention of the hostages in
Teheran, In Haji-Bagherpour v, Uniled States, "' the claimant, an

80, at H0=11.

W Craig v Minosiry of Energy of Iran, Award No. T1-346-3 (Sept. 7, 1983)
{ehaim for compensation for professional archives left in Iran dismissed for failure 10
prove their confiscation, the Chamber notng that at the bearing the government af
Iram agreed 1o make such pessesssons available 1w the cliimanth,

Ve pward Mo, 23-428-2 {Jan. 26, 1983L Faragraph 11 also excliedes froam the Tri-
bunal’s jurisdiction claims arising from the seizure of the 52 US. nationals on Nowv, 4.
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[ranian national, sought to recover for damage to his tanker
truck which allegedly occurred during the unsuccessiul at-
tempt to rescue the fifty-twe hostages held in Teheran, Cham-
ber Two dismissed the claim for lack of jurisdiction, noting that
Haji-Bagherpour suffered damage because he “chanced to
come upon the staging area for the rescue operation while the
American armed forces were there. They would not have been
there and would not have destroyed his truck if the hifty-two
U.S. nationals had not been seized and detained.”'" Such mea-
sures were thus “in response to” the unlawiul hostage seizure
and within the scope of paragraph 115 exclusion.

Article 11 also precludes, by reference 1o paragraph 11 of the
General Declaration, claims for injuries resulting from “popu-
lar movements in the course of the Islamic Revolution in Iran
which were not an act of the Government of Iran” While this
issue has not vet been fully addressed by the Tribunal, Cham-
ber Three held in a parual award in Ultrasystems, Ine. v, fran'®
that costs incurred in preventing injury to US. nationals or LL5.
businesses in Iran were not precluded from the Tribunal's ju-
risdiction by this phrase. Chamber Three stated that the “ex-
clusionary provisions of paragraph 11 can hardly have been
intended to cover more than claims arising directly out of ac-
wal injuries.”** While recognizing that costs incurred by claim-
ant in protecting its personnel were not excluded by paragraph
11, the Chamber nonetheless rejected the claim because the
costs for security measures were not recoverable under the ap-
plicable contract provisions. The Chamber left open the ques-
tion of whether medical expenses incurred in treating an
employee attacked in Iran were outside its jurisdiction under
paragraph 11 since these costs were not part of the applicable
contract provisions.'"

The Tribunal has given some attention to other jurisdictional

1979, thewr subsequent detentson. and injury to certain property within the LS. Em-
b.i.u}'-:nrnpnund. im Teheran.,

i, e 3,

"2 Partial Award No. 27-84-3 (Mar. 4. 1965,

w3t 14

189 8n his cencurrence o Ulirarnes, Jodge Mosk noced thac if the claim for medical
expensed B bawed anoan agreement bo pay the amound and & red 3 direat elaim for
inpury, such a claim is within the jurisdiction of the Tribunal. Since Judge Mosk believed
that the parties had in effect concluded o new contract which inclwded this cleim, he
waild have allowed it Pardal Awaed Mo, 27-84-8 (Mar, 4, 1983) (Mok. ].. concur-
rng). Ser text at node JEl'Qirll,I".rﬂ.
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issues as well. For example, in [saiah . Bank Mellat''"® the Tri-
bunal decided for the frst time that it has jurisdiction o hear
claims based on unjust enrichment. In [saigh the claimant al-
leged that he was the beneficial owner of funds retained by
Bank Mellat after dishonorment of a bank check. Applying
“general principles of law,” Chamber Two held that “it would be
inequitable for such a bank to escape liability to the beneficial
owner of the funds represented by such a dishonored check
and retain the funds o which the bank has no claim.”"'® After
::h:t:rmining that the claimant was in fact the benefcial owner
of the funds in question, the Chamber awarded him the
amount due on the dishonored check.'"”

The Tribunal has clarified its position on the exclusivity of its
jurisdiction over proper counterclaims. Article II{1) of the
Claims Settlement Agreement vests the Tribunal with jurisdic-
tion over “any counterclaim which arses out of the same con-
tract, transaction or occurrence that constitutes the subject
matter of [the affirmative] claim.” While Article VII2) excludes
from all other courts “claims referred to the Arbitral Tribunal
- . . a5 of the date of fling of such claims with the Trbunal,” 1t
does not mention counterclaims. The Tribunal therefore had
to decide whether it had exclusive jurisdiction over possible
counterclaims.

The Full Tribunal held in E-Systems, fre. v, Iran''® that Article
VII2) referred only to counterclaims already before the Tn-
bunal. It further held that no other provision of the Algiers
Accords'' contains a mandatory counterclaim rule and that

W Asard Mo, 35-219-2 (Mar. 30, 19583),

eI an 1.

Rt of. Dallad v. Iran, Award No. B5=[49=] [Jlune 11, P8RS (Chamvber Omne refus-
ing wo consider clximam's argument that tee respondent bank would be unjusly en-
riched by dismizsal of his daim because claimant explicidy raised the argument anly in
2 posthexring brief). [n his disseny of July 27, 1983, Judge Holemann saged chae ele-
mentary fadrmcss required acoeptance of the plea of unjuit ennchimsent. See et at notes
1E9=193 imfra.

" Interim Award No. 15<388-FT (Feb. 4, 1983, Ser alo Concurring Cpinion of
Howard M. Holexmann and Richard M. Mosk to lantesim Award re Scay of Procesdings
Before a Court in Iran (Feb. 9, 1983); Concurring Orpanson of Drs. Kashani, Shafeiei,
and Sani on Case Mo, 388 (Mar. 16, 1993)

1 The Tribumal noted bn particular General Prineiple B of the General Declarathon,
which states: It is the purpose of both parties, within the framework of and pursuant
o ihe prm'ir:inm af the two Declarations of the Democrati and i'-n-pu.llr R.qpu.h!il: of
Algena, 1o termanate all [Bigation as Between the government of cach party and the
naticmals of the oiher, and 0 brng about the settement and termanation of all such

]
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Iran was free in principle to initiate claims against U.S. nation-
als before Iraman courts even where the claims would have
been admissible as counterclaims before the Tribunal.*® The
harshness of this conclusion from the perspective of U.S. claim-
ants was immediately softened by the statement that the Tri-
bunal has the power to issue such orders as may be necessary
to conserve the respective rights of the parties before it and 1o
give effect to its own decisions.'®! Moreover, the Tribunal held
that any awards issued by it will necessarily prevail over any
inconsistent decisions rendered by Iranian or US, coures,'®
Thus, since Iran had not hled a counterclaim before the Tri-
bunal, but instead filed suit against the claimant in Iranian
court on essentially the same issues, the Tribunal could request
the government of Iran to stay the Iranian proceedings unul
proceedings at the Tribunal have been completed in order 10
ensure the full effectiveness of the Tribunals decisions.'*
Where, however, Iran had filed a counterclaim at the Tribu-
nal and in addinion had hled suit in Iranian court, the Tribunal
held thar it had exclusive jurisidiction over the counterclaim
under Article VII(2) of the Claims Settlement Agreement.'
Thus, if the Tribunal had jurisdiction over the claim, Iran
would have 1o dismiss the local proceedings.'®® Iran, however,

claims through binding arbitrasteon” General Declaration, supra mode |3, en. Prin-
ciples (B}, This Principle, according to the Tribunal, is 2 general rule that muse be given
effecy by reference v the specific operatve provissons of the Algiers Accords. E-Sysiems,
s node 118, ag B,

1 E-Syatem, upra note |18, s 10,

g

FERfd

T at 1011, In E-Syters [ran did noc fle 2 counterclaim 1o a <haim brought 1o
the Tribanal by E-Svitems, bur the Iranian Ministry of Defense brought suit against
E-Systema i the Public Court of Tehran based on the same contract, transacion, and
accurrence as the claim prel.-inu:b!.' submitted 10 the Tribunal by E,-Syqtmj._ The Ta-
bunal requested lram 1o sy is local proceedings. See alio Rockwedl Inel Systems, Inc.
¥ Iran, Intenim Award Mo, 20-430=1 { June 6, I983) (requesting extensbon of stay of
Iranian court procesdings pending determinason of the claim before the Tnbunal);
Rockwell Lntl Sysvems, Imc, v [rzn, Inerim Award Mo, 17—430-1 {May 5, 1983) {re-
questing lran to stay proceedings filed againsg Rockwell in Public Court of Tehran anl
June B, 1983); RCA Global Communications, Inc. v. Iran, Claim No, 160 (Onder of
June 2, 1983} (requesting Iran 10 sy [ranian cour proceedings pending Triburnal
deciasng as to whether the Iranian litigation involves an ssue thar can lead o decisions
by the Tribunal inconsisieny with decisions by the Irandan coairt),

MOeesTech Ine. v Iran, Imerm Award Moo 15-58-1 (Mar. 1, 1983) abing
E-Spstrmia, siapra nose 118,

" In QuesTech, Iran filed boh a counterclaim ag the Tribunal smd broughe suit
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has so far failed to comply with the Tribunal's orders in most of
the claims in question.'™

The Tribunal has not yet addressed the question of whether
claims at the Tribunal may also be brought before other arbitral
bodies. In Reading & Bates Corp. v. Iran,'" an arbitral proceed-
ing in the name of the claimant corporation was commenced at
the International Chamber of Commerce (ICC) in Paris. Iran
requested the Tribunal to order the claimant to withdraw or
stay the ICC proceedings, alleging that they arose from the
same subject matter before the Tribunal. In response, the Tri-
bunal ardered claimants 1o move for a stay of the proceedings
until it could decide the question.

The issue of the Tribunal’s jurisdiction over counterclaims
already before it has arisen often. The Tribunal has held that
jurisdiction over a counterclaim is dependent on jurisdiction
over the claim; where there is no jurisdiction over the claim,
the counterclaim will be dismissed.'™ Since the counterclaim
must arise out of “the same contract, transactuon or odcur-
rence” as the claim in question, the Tribunal has dismissed
counterclaims that are directed against third parties'® and
where the subject matter is distinct from the underlying
claim.'® The Tribunal has held that it has jurisdiction over af-
firmative counterclaims. “So long as the counterclaim falls
within the requirements of Article LI{1}, . . . the counterclaim is

against CuesTech in the Public Court of Tebran, The Trbunal requested the govern-
ment of Iran to mave for a stay of the proceedings before the Public Court of Tehran
perding the Tribunals determinason concerning i jurisdicton aver CluesTech’s
claim. Ser alio Touche-Ross & Co, v, [ran, Imerim Award No. 26-480-1 (Aug. 17,
1983) jcounterclaim excluded from jursdiction of coans of lran): Wakins-Johnson
Car. v. Iran, Inverim Award Mo, [9=370=2 (May 26, 1983) {requestang stay of Lranian
coun procecding pending termination of procesding at the Tribunall; Ford Aeraipace
& Communications Corp. v. Iran. Interim Award Mo, 16-03-2 (Apel I7, 1983) {the
subject maver of the counterclaim excluded from the jurisdiciion of the eourts of Iran
from the date the counterclaim was filed with the Tribunal unless snd ontil the Tribo-
nal decides it has no juredicison).

1 When, or whether, Iran ever will obey the Tribunals requests & bmpossible 1w
predic. In cheir concurrence w E-Sysems, supra note 118, the lranan arbitrators stated
that Articles 290 through 208 of the Iranian Code of Civil Procedure, which govern
the termination or stay of proceedings before the Iranian couns, do not provide for
rerminatkon o stay at the panses’ requess and cherefore the Government of Iran would
find it legally mnpossible o mmplement the Tribunals regisest.

1 Inerimn Award Mo, 21=28=1 { June 9, 983

IR Dslianoe {I:rnup. Imc, v, Nat Iranin Ol Co,, Award Mo, 15=00=-2 (Dec. 8, 19825,

S Pomeroy v, Iran, Award No, 50-40-3 ( June 9, 1985),

mHarza Eng'g Co. v. Iran, Award Moo 19-98-2 (Dec. 30, 1982).
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within our jurisdiction even if it exceeds the amount of the
claim.” "

The exact scope of permissible counterclaims has not yet
been clearly defined. In some instances, the scope is very nar-
row, Chamber Two noted in Owens-Corming Fiberglass Corp. v.
fran'* thar “[i]f a claim is based solely on a contract, a counter-
claim must arise from the same contract to be within the jur-
isidiction of the Tribunal. Similarly, if a claim iz for an
occurrence, such as a taking of property, then a counterclaim
would have to arise out of the same occurrence.”™'** In Owens-
Corning Fiberglass, the claim involved patent licenses granted 1o
respondents. The Chamber held that respondents’ counter-
claim, which allegedly arose through the actions of claimant’s
cross-licensor, was not within its jurisdiction because the license
agreements constituted the entire transaction. Lett open, how-
ever, was the possibility that the word transaction could be inter-
preted to broaden the scope of permissible counterclaims. The
Chamber noted that “[i]t can doubtless be argued that, in a case
where a prolonged or complex business transaction results in
several contracts, a counterclaim should be within our jurisdic-
tion, even if it arises from a different one of those contracts
than the one on which the claim was based, because both arise
from the same transaction.” '

Another procedural question of significance is the ability of
claimants to withdraw claims from the Tribunal before the is-
suance of an award. In some cases where no pleadings had
been hled, the Tribunal has terminated proceedings upon re-
ceipt of a notice of withdrawal from the claimant.'” In other
cases the Tribunal has allowed a certain response period and
then terminated proceedings.'™ In a number of cases," how-

™ Gould Mktg., Inc. v. Ministry of Natl Defense of Iran, Interlocutory Award Mo,
24-49-2 [ July 27, 1983}, ertrmg Owerng-Commyg Feberplag, supre note 132,

1 Interbocutary Award No. 18-113-2 (May 13, 1983}

0 ag b

Lo F el

99 80e, 0., Case No, 12254 {Order of Mar, 30, 1983); Case Mo, 11044 (Order of Jan.
13, 1983}, Under Artscle 3402) of the Rules of Procedure, suprs note 56, upon a request
Tor withdrawal the Tribunal “shall inform the parses of ics imentions (0 Bwe an order
for the termination of the proceedings™ and shall wsue sisch an order unless a “party
raizes juuifiable grounds for objection.”

e 5er, 0.5, Dresser Indus, Enc, v Iran, Award Ne. 77-106-1 (Sepe. 9, [282); Case
Mo, B—48 (Order of Jan. 11, 1963), See abio [udge Moiks Dissent from Ovder Reguess-
g Respondents’ Comments on Withdrawal of Claim Mo, 252 (Ot 20, 1982),

197 Lo, g, counterclaim filed in Core Laboraorses, Inc. v. ran, Claim Nos. 10840
and 10842 {withdrawal requests of Mar, 15, 1983 cosnterclaioms of Aug, 15, 1983),
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ever, lran has filed counterclaims in response to notice of an
intent to terminate proceedings for a given claim.

SUBSTANTIVE DECISIONS OF THE TRIBUNAL

There have been some encouraging decisions on substantive
issues of concern to many claimants. The following sections re-
view some of the Tribunal's most important decisions to date
concerning awards of interest and arbitration costs, the issue of
Iranian control of entities, contract issues, questions concern-
ing Iranian exchange controls, and evidentiary standards.

Interest, Costs, and Conirol

Interest and arbitration costs are certainly of significant con-
cern to a great number of claimants. All but one'® of the con-
tested awards through September 30, 1983, resulting in
payments to U.S. nationals have included interest at varying
rates. In one case the Tribunal awarded interest at the rate
specified in the applicable municipal statutory law."™ Where a
claimant could prove that it had borrowed money in order to
compensate for its inability to obtain payment from the respon-
dent, the amount of interest paid was awarded."® In other
cases the Tribunal awarded a “fair” rate of 12% from the time
the liability for damages arose.'"! More recently, however, the
Tribunal has determined that a “fair rate” of interest is 10,2
Finally, in some cases the Tribunal has simply awarded a lump
sum as interest damages.'"

Wi b interest was awarded in Dsiah v. Bank Mellag, Award No, 35-209-2 (Mar. 30,
1983}

¥ White Westinghouse Int'l Ca. v. Bank Sepah. Award No. T=14=3{ June 25, 1983),

e Rexnord Inc. v. Iran, Award No. 21=13%2-3 {Jan. 10, 983,

M1 See Granite Siate Machine Co., Inc, v, Iran, Award Mo, 18208 (Dec. 15, 19829
Raygo Wagner Equipment Co. v. Sar Line Tran Co., Award No. 20=17=3 (Dec, 15,
1982}, Ser alio Award No. 18-30=3 | Jan. 25, 1983} {Moak, ], concurring),

"5, e ., Blount Bros. Corp. v. Ministey of Housing & Urban Dev., Award No.
T4=02-3 (Seps. 2, 1983 Bam Inl Indus., Inc. v. Air Force of lran, Award Mo, 67=
I48-1 {Aug. 19, 1983} [n general, the Tribunal has awarded imerest w run through
the date of the award. Ser, e.g., Rom Il Iedes, fre., ngre. In 2 number of awards,
however, interest was awarded through the date of payment. See e.g., Woodward-Clyde
Consubans v, lran, Award No. 73=67=3 (Sepe. 2, 1983); Esphahanizn v. Bank Tejarar,
Award MNo. 31=157=2 {Mar. 29, 1983).

M Eer, e, Gruen Assocs, v. lran Housing Co., Award No. 61-185-2 { July 27, 1983)
(hump sum awarded a3 part of estimated amount of damages); Ecenomy Forms Corp,
v, Iran. Award No. 55=165=| { June 14, |983) Emerest awarded in the form of a lump
sum 1o be determined witkin the cxercise of the Tribunals jurisdiction); Pomeroy Corp,
w. bran, Award No, 51-41-3 { June 8, 1983) (lump sum payment of $100,0000; Pameray
v Iran, Award No. 50=40=3 ( June & 1983) (lump sum of $950.000 for delay in pay-
ment of amounts awing,

i S e —
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In many cases the Tribunal has left the costs of arbitration
where they fell.'* But in ten of the contested awards the Tri-
bunal also awarded some costs of arbitration, including attor-
neys fees.' In one recent ruling, however, a claimant was
denied recovery of prearbitration expenses incurred in the
course of efforis to collect amounts due under the relevant con-
tractual arrangement at issue. !4

Two other similar issues of concern to claimants are proof of
Iranian government control of an entity for jurisdictional pur-
poses because the entity is named as respondent and proof of
control in the substantive context of a claim of expropriation
or nationalization."*? In both situations the Tribunal has made
clear that control or expropriation need not be de jure but may
be de facto. This decision 15 essential to prosecution of many of
the private U.S. claims. Thus, for purposes of jurisdiction, the
Tribunal in Qi Field of Texas, Ine. v Iran'"® found the National
Iranian (il Company to be the de facto successor to the rights
and obligations of the il Services Company of Iran, even

B e, ep. John Carl Warnecke & Assocs. v, Bank Mella Award No. 72-124-3
{Sepe, 2, 1983); Grisen Assocs, Inc v, lran Howsing Co., Award Mo, 61=188=2 { July
27, 1983). Armicle 38(ch of the Rules of Procedure, sugra note 56, prvu':i.-e‘l.ﬂ authoemy for
swarding cosis 1o a swcoessful cluiman.

b pe, e, Chas, T. Madn Intl, Lec. v, Mahab Consulting Eng'rs, Inc., Award Nao.
T0=185=3 (Sepd. 3, 1983) (§15,000); Craig v. Ministry of Energy of Iran, Award Na.
TI-H6-3 (Sepe. 0, 1983) (3 100040); Woodward-Clyde Consulianss v, [ran, Award Na,
TA-67-3 (Sepe. 2, 1983) (5250000 Fam [ncl [ndus,, Ine, v, Al Fosee of Iran, Award
Mo, 67=148=1 {Aug. 19, 1983} [ 0.5,0000; Fomeray v, lran, Award Mo, 50=+40=3 Ulum:
8, 1985) (525,000 Pomeroy Corp, v. lrap, Award Mo, S1-41-3 (June &, 1983)
(85.0000: Ulrassstemns, Ime v [ran, Parial Award Mo, 27-84-3 (Mar 4, 1583)
(§70,000); Rexnord, Inc., v. Iran, Award Mo, 21=152=3 | Jan. 10, 1983) ($25.000);
Granae Saate Co, [nc. v, Iran, Award No. P8-30-3 (Dec. 15, 1982) (3250000, In Mor-
ris v, Dran. Award Mo, S6-200-1 (Apr. 12, 1983), the cliim was dismdusd o the merits
and thee UL, claimant was ordered 1o pay the respondent $15.000 for its costs of arbis
sraison. See Rules of Procedurs, sfra nobe 56, art, ).

v Woodward-Clyde Consulanes v. [ran, Award No, T3-67-3 (Sepr. 2. 1983) {Ira-
nian instrumentalicy not [mble for expenses claimant incurred i irpng o collect
amounts die), Anicle 38(c) of the Tribunals Roles of Procedure, nigre nove 56, pro-
widhes for recovery of costs for “legal representation and assisiamoe.”

" Clakm Setdement Agreement, fupre fote 14, art. V1I(3), defines Iran as “the
Government of lran, any political subdivigien of Iran, and any agency, insrumemaliny,
or enaity condrodled by the Covernment of lran or any political subdivisson therenl”
Respondents which are “government corporabons”™ do not appear 1o raise significant
quesisons wnder this hn-gu:,g\e. Hiee, r.;..ﬂﬁig W, Miui:lrp-ud'Enc—rgpnflnn. Award Mo
T1=546<3 (Sepr 2, |985); Chas. T. Main Iml, Inc. v. Khurestan Water & Power Auah.,
Interlocutory Award No, 23-120-2 { July 27, 1983),

8 Ingeriomutory Award Moo [0=43=FT {Dec. 9. 1982} The extent of NIOC liab
ity was remanded 1o the Chamber, /4, See abio Concurring Opinion of Judge Mok to
Interlocutory Award Mo, 10—43-FT (Dec. 10, 19820
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L{t?sg:h OS5CO has not been formally dissolved or merged into
Similarly, the Tribunal has held that where the government
of Iran or one of its ministries or agencies has assumed the
effective power to appoint and dismiss managers and directors
in charge of day-to-day management of a private company, Ira-
man government control is established even in the absence of
formal decrees of expropriation. Thus in Raygo Wagner Equip-
ment Co. . Star Line Iran Co."" Chamber Three found that the
respondent, formally a private company, was for the purposes
of the Accords a controlled entity because it was no langer run
by its registered manager and board of directors, its sharehold-
crs were no longer in a position to exert their rights and fulfill
their duties as shareholders, and it was now administered by
persons appointed by a public autherity. In Revnord, Inc. o,
fran'* the two companies with which Rexnord had dealt, Tcha-
cosh and Iran Siporex Industrial and Manufacturing Works,
were found to be Iranian entities regardless of whether they
were in effect nationalized or expropriated by Iran because the
power to appoint and dismiss managers and directors in charge
of the day-to-day management of the companies had been with
the government of Iran or its appropriate ministry or agencies
since the latter half of 1979. In addition, in Blount Brothers Corp.
v. Ministry of Housing and Urban Development' Chamber Three
found that the government of Iran’s seizure of the majority of
outstanding stock and its appointment of managing directors
were sufficient to establish jurisdiction over Gostaresh Markem
Company, a company that Iran had alleged to be a private joint-
stock company.
_ The Tribunal has also held that indirect government control
is sufficient to establish Tribunal jurisdiction over an Iranian
entity. In Econony Farms Corp. v, Fran'®2 the stock of one respon-
dent corporation was wholly owned by the Industrial Develop-
ment and Renovation Organization, all of whose shares were in
turn owned by the government of Iran: a number of shares of
the other respondent corporation were owned by the Iranian
Ministry of Energy. Chamber One noted that Article VII(3)

"Award No, 20-17-3 (Dec, 15, 1989),

" Award No. 21-123-3 ( Jan. 10, 1983),

! Awiard Mo, T4-62-3 (Sepr. 2, 1983)

"TAward Mo, 35=165-1 { june 14, 1989 S adia Co i ini ]
Hiltiaanr (i 20, 1080 neurtang Opinion of fudge
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made no distinction between direct and indirect control and
held that the separate juridical status of an entity two or more
levels removed from the government itself was not a sufficient
basis from which to conclude that the entity conducts its oper-
ations free of the control of the government.'** Finally, in Harza
Engineering Co. v. Iran'® and Golpira v. Iran,'** Chamber Two
recognized the principle of control for the purposes of proving
de facto expropriation, although in neither case did it ind that

an expropriation had occurred.
Contract [ssues

As might be expected, many of the claims before the Tribunal
arise from contractual disputes between U.S. nationals and
Iran. These claims raise a number of significant issues, includ-
ing contract formation, the eftect of force majeure and frustra-
tion of contract, and the proper measure of damages.
The Tribunal has found a contraciual relationship 1o exist in
a variety of circumstances where a formally executed contract
was never signed. In determining whether a contract existed,
the arbitrators have looked to the intentions of the parties as
expressed by their conduct. For example, in Chas. T. Main I'nfer-
national, Inc. v. Khuzestan Waler & Power Authority,'™ one of the
parties had never signed the formal contract. Nevertheless, not-
g that the respondent had consented in writing o the start of
services, Chamber Two held that this written invitation to claim-
ant to commence preliminary work “create[d] an obligation o
pay for that work,” and was “in reality, a contract.”*" Similarly,
in Economy Forms Corp. v. [ran,"*® the parties never executed a
formal contract for the provision, over a number of years, of
specially manufactured concrete forming matenals. Rather,
they carried on their business by means of discussions between
their respective representatives in Iran which led to the for-
mulation of a list of respondent’s requirements, communication
of this list to the US. office of claimant, and dispaich by the
claimant of a document called “Pro-forma Invoice” Chamber
One held that a “contract may be formed in any manner sufh-

I8 S adry Chas, T. Main Intl, Inc. v. Khuzestan Warer & Power Auth.. Inerlocutory
Award Mo, 23-120-2 { July 27, 1983).

B Avrard Mo, 19-98-2 {Dee, 30, 1983

W Apard Mo, 32-211-2 (Mar. 295, 1983),

e I nreriocory Awand No. 23=130=2 | July ZT, 1533).

el | BETH B

¥ Award Mo 55=165=1 [ June 14, 1555)
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cient to show agreement, including conduct by the parties that
recognizes Lthe existence of such a contract.” '™ It further found
that the subsequent actions of the parties confirmed that each
considered itself contracrually bound.

The Tribunal has also recognized and enforced oral agree-
ments. In Woodward-Clyde Consultants v. Iran'™ the respondent
asserted that the written contract in question did not provide
for oral authorization and therefore claimant could not recover
for those services that were not specifically authorized in the
contract, Chamber Three noted that claimant had received
some payment for those services it had rendered pursuant both
to the written agreement and the oral instructions. Such pay-
ments “confirmfed] that [respondent), in any event, conveyed
to [claimant] its consent in fact that each of the tasks should be
performed.”"™ Given this explicit consent, the Chamber held
that the respondent “may not now avoid liability merely be-
cause neither party abserved contract formalities,” "2

In a number of cases, the Iranian respondent has argued
that an existing contract was invalid because the person signing
it did not have such authority'™ or because the contract did not
conform to Iranian law.'™ The Tribunal has rejected these de-
fenses holding in each case that even if the contract had been
invalid, subsequent conduct by the [ranian respondent ratified
the contract.'®

180, ar D2, ening ULCUC, § 2-004.

" Award No. T3-67=3 (Sept. 2, 1983

M ot |5,

b |

" 5er, £ ., Kimberly-Clark Corp. v. Bank Markazi Iran, Award Mo, 46-57-2 {May
15, 1983) (respondent’s defense thar license agreement was invalid for fadlure o obiain
proper signature held withous meril sinee respondent’s performance of it obligations
for preceding two years constituted unequivecal ratificztion of the agreement); Raygo
W‘ig;nrr Equip. Co. v, Siar Line lran Co,, Award No. 20<17-3 {Dec. 15, 1982y {redpon-
deng thae denied validiy of lease agrecanent for machinery on grounds that agent who
sgned agrecment had no power to bind 1 held 1o have subsequently ratified agreement
by recerving and wsing the machinery).

¥4 5ee, g Craig v. Minisary of Energy of Iran, Award Mo, 71-346-3 (SepL 2, 1983)
(respondent’s contention that contract was invalid because not executed i compliznce
with pmvhinuuuf[nrli:n brw concerning the employment of foreign nationaks rejected
by the Chamber): Pomeroy Corp. v, Iran, Award Mo, 51-41-3 { June 8, 1983) {even if
rﬂp&ndml‘i asserieon that contract was invaled because daimant was et staorily
eligible to enter into contract was trwe, respondent conducted itelf in manner which
inaficated that it consddered contrade to be valid) Ser alis Concurrence of Richard Mosk
no Cradg v, Mindstry of Energy. Award Mo, 71=346-3 (Sept. 2, 1983).

1 Bl ger Raygo Wagmer Equipment Co, v Iran E.tprﬂ.l Terminal, Award No, 30—
16=3 (Mar. 18, 1983}, In Raygo, Chamber Three found a lease agreement for machin-
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For example, in Pomeroy v. [ran,"™ Iran contended that a con-
tract to provide planning, development, and administrative ser-
vices to the Iranian navy was invalid on the grounds that the
official who signed it had no authority, that Pomeroy was not
statutorily eligible to enter into a contract, and that no Farsi
language version of the contract was executed. Citing the Civil
Code of Iran,'" Chamber Three held that a “party may not
deny the validity of a contract entered into on its behalt by an-
ather, if, by its conduct, it later consents to the contract.”'*® The
Chamber found that by making substantial payments under the
contract. by making facilities available to Pomeroy, and by ac-
cepting services from it, Iran “conducted itself in a manner
which indicate[d] thart it considered the contract to be valid " '™

The possibility that a valid contract may be terminated
through frustration has been recognized by two of the Cham-
bers. In Queens Office Tower Assoctates v, Iran National Airlines
Corp.,'"® Chamber One held that three conditions were neces-
sary in order for there to be frustration of contract: *1) the
purpose of the lease was completely frustrated and perform-
ance rendered impossible by the exercise of governmental au-
thority; 2) the supervening event or circumstance was [not]
within the contemplation of the parties at the time of the exe-
cution of the lease and might not have been anticipated and
guarded against; and 3) the event or circumstance which pro-
duced frusiration is not attributable to the fault of the party
alleging frustration.”'™ Applying these conditions, it found
that the purpose of an agreement leasing commercial office
space in New York City to Iran Air had been frustrated by the
Executive Order that prohibited Iran Air from carrying out the

ery o be not hinding because nesher of the signatories had authority 1o act on behalf
of respondent and becatse there was no subsequem express approval of the agree-
ment. The Chamber dismiised the claim holding thas Raygo had Geiled vo suisnain o
burden of proving that respondent had ratified the lease agreement by receiving and
using the machinery, Sor adie Concurring and Dasenting Opinion of Richard M. Mosk
in Award Mo, 30-16-3 (Mar, 25, 1945),

158 & ward Mo, 50=40=3 { June 8, 1983} Ser Iran's Reguest for Reconsideraton of, in
the Alernative, Inzerpretation and Correcison ( June 14, [983).

1 fpawian Crvie Cone ars, 247, 244,

148 fward Mo, 50=40=3 [ Junc B, 1983}, at 17.

1.

P Award Mo, 3T-172-1 (Apr 13 19830 Ser alie Award No. 37-172-1 (Apr. 15,
1933) (Holtemann, .. dissenting).

e Qurens Office Tower Ansocs., rugra note 170, 3t 7, anng 119 Fifth Ave. v. Taiyo Trad-
ing Co., 190 Misc. 123, 73 MN.Y.5.2d 774 (1947).
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major part of its business'™ and that performance of the lease
agreement was rendered commercially impracticable by an-
other Executive Order which revoked all licenses permitting
transactions with Iran Air."** While stating it was a “close ques-
tion," the Chamber concluded that “reasonable men in the po-
sition of the parties [on August 1, 1979,] would not have
foreseen such a further deterioration in United States=Iran re-
lations as would have led 1o a total cessation of economic and
diplomatic relations.”'™ On the final question of whether Iran
Air could invoke frustration. the Chamber, citing no precedent
and ignoring the general principle that a state may take lawful
reprisals in response to an unlawful act, noted that “the free
exercise by a State of one of its options in the internatonal
sphere is an independent cause of the events which ensue
therefrom, regardless of the acts of another State which may
have triggered such a response.”'™ [ran Air was thus entitled
to invoke the acts of the government of the United States as
events causing frustration and impeossibility.'™ Iran Air, how-
ever, was required to pay the amounts due under the lease for
the period in which it occupied the premises. The remaining
losses were left where they fell.

The possible implications of Chamber Ones holding in
Queens Office Tower Assoctates as to the responsibility for the U.S.
sanctions imposed as a result of the illegal hostage taking by
Iran are not yet clear. The question was left open by Chamber
Two in Gowld Marketing, Inc. v. Ministry of National Defense of
Iran.\"" In Gould, Chamber Two found that a contract to pro-
vide services in Iran by a U.S. company was frustrated and its
performance rendered essentially impossible as a result of the

" Exec, Order Moo 12,205, 43 Fed. Reg. 24099 (1980, Ser text a1 and socompany-
ing note B nopra,

"PExec. Order 12,211, 45 Fed, Reg. 26,685 (1980). See vext 2t and accompanying
nm:l:ulpn:.

" ward Mo, 37=172=1 {A pr 15, 1983), m 12,

AN at 14

"1In a strong dissent w0 Cweens Office Tower Assoer., supra note 170, Judge Holtemann
argued that while the first two conditions for finding frustration wese probably present,
the third condition was not pressns since the party invoking frusiration was at faule
He roted thas imernational liw recognizes that where one state violates is inLernational
legal obligations to another, the injured stace has the right 1o take propartional couns
termeasures. The imposition of econcimic anctens, according to Holzmann, “was no
more than a prnpnr:inml respanse to the phivsical violence of .:.1uu.'ki.ng the [L1.5.] Em-
bassy and holding diplomatic peronnel hostages for an estended period —indeed, it
wit & gquite mild response.” fd ac B

T Interocurory Award Mo, 24—49-2 { July 27, 1983),

S ——
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continuing existence of force majeure'™ conditons in Iran.
The Chamber determined that it could not issue a final award
without considering additional questions concerning the con-
sequences of the discharge of the contract through frustration
or impeossibility. It requested further argument on a number of
ssues, including whether it should leave the parties in the situ-
ation in which they found themselves after frustration and, if
not, what effect the economic sanctions imposed by the United
States should have on any accounting of damages.

In the more usual contract claims the Tribunal has taken a
relatively consistent position as to the amount of recovery and
damages allowed to claimants, Generally, the arbitrators have
held that a claimant cannot recover the full contract price
where its role terminated before the project was completed but
is entitled to recover for services it had already performed.'™
In cases, however, where the Tribunal has determined that the
respondent had breached the contract or had terminated ut
through no fault of the claimant, it has awarded compensation
for losses caused by the contract termination. For example, in
Pomeroy v. fran'® Chamber Three concluded that the respon-
dent had terminated the contract through no fault of the claim-
ant and therefore the claimant was entitled o compensation
for lost profits. Noting circumstances which suggested that
claimant’s profits would probably have been lower than ex-
pected and its cost higher, the Chamber estimated a lesser
amount of lost prohts than the claimant had requested. In a

"™ The Chamber defined force majeure as “social and economic foroes beyond the
power af the state to contral threugh the exencise of due diligence” i at 11

% 5¢e, .z, Blount Bros. Corp. v. Ministry of Housing and Urban Dew., Award Mo,
4=62=3 (Sept. 2, 1983), In Bimmf Bras., the Chamber found chat all of the p:n'rq-.i. BN
the contract in quenion consadered claimant’s colbe terminated in December 1958 and
therefore daimant coubd not recover the full contract price, which contemplaied per-
I'nrm:ncelllrnugh 198 1. However, the Chamber held thas che claimans soill was engitled
o compeniateon for the performance already rendered, which te Chamber caleulated
a3 J5% of the total contract price. Semilarhy, in Uirareiems, fne. v, fran, Pariial Award
Mg IT=Gd=3 (Mar. 4, 1985), alter determining thag the contract had been terminated
by mutual agreement and not on the basis of breach of contract on either side, the
Chamber conclided that Ultrasystems was not entitled to compensation for profits it
could have g:ined had the contrac not been terminated, Iy did award, however, acual
costs incurred in werminaing the contract and ather costs revulting direcly from siech
termamabion. Judge Mosk concurred in this awand. See node | 14 mpra

™ Avward No. Hl=40=3 Uum 8, 1983L Judg: Mok concurred im this award but
stated that the Tribunal did not bave suificient evidence 1o suppon its reduction of the
cluimed amount for lost profits. Award Mo, 50=-40=3 { june 13, 1983) {Mosk, J.. con-
curningl-
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separate case involving the same claimant, however, having
found no such circumstances, the Chamber awarded the full
amount of lost profits claimed. '8!

Finally, the Tribunal has required that a claimant mitigate
damages. In Craig v. Ministry of Energy of Iran'™ Chamber
Three found the claimant justified in terminating the contract
because of respondent’s breach and thus entitled to damages
incurred by him as a result of such termination. Those damages
“are the paymemt [claimant] would otherwise have received
under the contract if it had not been prematurely terminated,
less an amount attributable to steps that were taken or should
have been taken by [claimant] to mitigate his losses ' Estimat-
ing that it would have taken the claimant three months to find
comparable work, the Chamber awarded him three months of
his net fees in addition to the amount owing for services ren-
dered before the termination of the contract.

Exchange Controls

Iran has raised a defense to several claims that its foreign ex-
change laws, which regulate the amount of dollars and other
hard currencies that may be exported from Iran, should be rec-
ognized by the Tribunal to prevent recovery by claimants from
the Security Account. This defense ignores significant ques-
tions about the validity of Iran’s restrictions under bath the
Treaty of Amity between Iran and the United States'™ and the
Articles of Agreement of the International Monetary Fund '
and about the relevance of internal Iranian laws 10 awards paid
from the Security Account.

Chamber Two has twice dismissed Iran’s argument that its
exchange controls should prevent payment w an American
claimant. In Kimberly-Clark Corp. v. Bank Markazi Iran'® the
Chamber held that since payment for amounts awarded an
American claimant by the Tribunal must be paid from the Se-

M Pameray Corp. v. Iran, Award Mo, 51—41-3 ( June 8, 1983),

"Award No. 71-346-3 (Sept. 2, 1983} Sue abo Award No. 71-346=3 (Scpt. 2,
1943} (Mosk, [, concurring).

1 Crenr, sispr move 182, ag 20,

" Treary of Amity, Economic Relations, and Consular Rights, Aug. 15, 1955, United
States—Iran, 8 U.5T. 899, T.LAS. No. 853,

" Articles of Agreement for the International Monetary Fund, Deq, 27, 1945, 60
Stat. 1400, TLAS. No. 150, 12 UN.T.5. 39 [hereinafter cited as Articles of Agree-
ment].

8 Avware Moo 46573 (May 25, 1983).

)
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curity Account. it was unnecessary for it to determine the ques-
tion of the legality under international law of Iranian exchange
controls. In [saiah v. Bank Mellat' the Chamber flatly stated
that “exchange regulations are not relevant to a claim for un-
just enrichment,” %

Chamber One has taken a different approach where the
underlying transaction was alleged to violate exchange control
regulations. In Dallal v. fran'® the claimant sought the face
amount of two checks denominated in US. currency which
upon presentation to a New York bank had been dishonored
for insufhcent funds. The factual situation was thus analogous
to that in fsaiah, as both involved dishonored checks. Yer the
Chamber declined to consider the claimant's unjust enrichment
arguments on the grounds that they had been raised too late.
It presumed the Iranian exchange controls to be valid and de-
termuned that it was not bound to enforce the transaction be-
tween Dallal and Bank Mellat if the purpose of that transaction
had been to transfer capital out of Iran in violation of those
controls. Asserting that a number of circumstances gave rise to
“serious doubts™ as to the true character of the transaction
which the claimant did not dispel, the Chamber "assumed” that
it was a prohibited transaction.'™ Since both Iran and the
United States are party to the IMF Agreement that prohibits
enforcement of such transactions,'® Chamber One concluded
that it was unable to issue an award in favor of the claimant. It
noted that “if the Tribunal were o permit the Claimant to ob-
tain payment for the cheques in United States dollars from [the
Security Account], the Tribunal would in fact enforce the ex-
change contract. Such an award would in practice circumvent
the currency regulations which . . . both Iran and the United
States as well as other member States of the IMF are obliged to
rﬁpcctl"‘l'?? -

Neither Chamber cited any precedent for these holdings,

P fward No. 35-219=2 (Mar. 30, 1363,

PRRId. at B2,

" Award Moo 53-140-1 { june 10, 1985).

g at 12

" The Articles of Agreement for the International Monetary Fund provide in rel-
evant part that “[elxchange contracts which involve the currency of any member and
which are contrary to the exchange contral regulations of that member maintzined or
imposed consiszently with this Agreement shall be unenforceable in the territaries of
any member” Articles of Agreement, supra note 185, are VIIIE) (b},

" Awardd Mo 53=149=1 { Junc 10, 1983),
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and their application to future claims is unclear. As Judge
Holizmann noted in his dissent to Dallal,'™ many of the ques-
tions relating to the IMF Agreement had never been briefed or
argued before Chamber One. Moreover, he stated that even if
the IMF Agreement were applicable to the case, the majority
had failed to consider whether the Iranian currency regula-
tions were validly issued in conformity with the Agreement and
whether they were enforceable in view of relevant provisions of
the Treaty of Amity between Iran and the United States. Thus,
there is ample reason o read the decision in Dallal as limited o
its facts.

Evidentiary Standards

A final area of inquiry involves the standards of proof which
the Tribunal requires claimants to meet. Article 24 of the Tri-
bunal’s Rules of Procedure states that “each party shall have the
burden of proving the facts relied on to support his claim or
defence.”"™ The Tribunal may require the parties to produce
“documents, exhibits or other evidence.” By and large, the ar-
bitrators have held claimants to high standards of proof.

In Daflal v. Iran'™ Chamber One put the burden of proving
the validity of a currency exchange transaction on the claimant
since the claimant was a party to the transaction and the re-
spondent was not. Although the respondent failed to present
evidence adequate to prove that the transaction in question was
contrary to Iranian currency regulations, the Chamber found
a number of factors that gave rise to serious doubts about the
validity of the transaction and dismissed the claim. Similarly, in
Ultrasystems, Inc. v, fran'™ Chamber Three determined that a
“final billing agreement” between the parties was not enforce-
able because “a number of circumstances surrounding the sign-
ing of the [agreement] cast serious doubt” on its authe nticity. "

Both of these decisions, and others," have ignored the ex-

™ Award No, 33-149-1 { July 27, 1383) {Holzmann, |, dusenting)

" Rules of Procedure, supra note 56, an. 24.

" Award No. 53149 { June 10, 1933},

W Ansared Mo, FP-84-5 (Mar. 4, 1953),

W, A 10,

" 5er LI Case Co. v, Iran, Award Mo, 57-244=1 { Julv 27, 1989 (Holtzmann, L
dissenting) (because of circumamnces prevarling since the Islamie revalution, claimant
was unable 10 present direct evidence of the inner workings of either the Iranian g
eriment or of the other respondents in order 1w prove interference with it property
raghes).

)
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treme difhiculties that claimants face in gaining access 1o docu-
ments and witnesses in Iran. As Judge Mosk noted in his
concurrence 1o Ultrasystems: “The parties and the Tribunal op-
erated under difficult circumstances. OF two key witnesses, one
is deceased and the other is incarcerated in Iran. Other wit-
nesses were unavailable. . . . Restrictions on travel between Iran
and the United States, the lack of relations between the two
countries, the age of the claim and language differences exac-
erbated proof problems.” "™ While Judge Mosk stated that the
Tribunal should draw adverse inferences from the failure of a
party which had access to relevant evidence to produce it, the
Tribunal has done so only in one case

Defenses and counterclaims by Iranian respondents have
also been dismissed for lack of proof. In Jsaiah v, Bank Mellar
Chamber Two dismissed Bank Mellats defense that the daim-
ant was not the beneficial owner of a dishonored check, stating
that the Bank presented no evidence except its suspicions.
Chamber Three dismissed counterclaims filed by the respon-
dent in Woodward-Clyde Consultants v, Iran,*™ based on the “gen-
eral rule of evidence that conmtradictory statements of an
interested party should be construed against that party,™™

The Tribunal has begun emploving experts 1o assist it in de-
termining the liability or the proper measure of damages in
complex cases. Under Article 27(1) of the Tribunal’s Rules of
Procedure, the Tribunal may appoint one or more experts on
specific subjects and establish terms of reference for their in-
quiry. The costs of such experts are apportioned between the
parties according to the Tribunal’s discretion,*™ and the parties
may be asked to deposit an amount as advances on such costs.®
In Chas, T. Main International, Ine, v. Khuzestan Waler &8 Power
Authority,® Chamber Two determined that the respondent had
breached a contract for the provision of engineering and con-
struction management services. Because of the technical com-
plexity of the underlying project, it ordered the appointment

" Award No, I7-84-3 (Mar, 4, 1983) (Mosk, |, concurring),

refer lsazah v. Bank Mellat, Award Mo, 35-2 19-2 (March 30, 1983%) [documenits of
allegedly expropriated company presumably avadlable to responden),

Loy 1 4

%2 Award No. 73-67-3 (Sepr. 2, 1983),

#fd at 16,

¥ Rules of Procedure. ruprs note 56, ar. 33(1) (a)

M Rules of Procedure, supra note 56, zr. 41(2),

nterlocutory Award MNo. 25-120-2 { July 37, 1583).
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of two experts, an engineer and an accountant, to value the
work performed by the claimant and requested the claimant to
deposit $25,000 as an advance for costs. In Harza v. fran® the
same Chamber ordered the appointment of three experts®™® 1o
assist in determining the liabilities of the parties to a contract
calling for the construction of a major dam in Iran. In that case
both parties were each requested 1o deposit $85,000 as ad-
vances for the costs of such experts.® While the use of experts
could in some measure facilitate the Tribunal’s work, their ap-

pointment and the fixing of their terms of reference have been
slow. 219

UPCOMING ISSUES

The Tribunal’s decisions to date leave many substantive ques-
tons unanswered. The language of the decision in the case
against OSCO,*" for example, suggests the possibility that the
measure of damages awarded in cases of de facto successorship
may be somewhat less generous than the measure of damages
in ordinary contract cases, especially with respect 1o lost profits.
As noted above,®? the Tribunal has still not determined the
scope of paragraph 11 of the General Declaration, which ex-
cludes claims arising as a result of popular movements in the
course of the Islamic revolution that were not an act of the gov-

" Ingerlocutory Award No, 14-92-2 (Feb, 2, 1983},

¥ Chamber Two appointed an expers familiar with the business practices and ad-
ministration of impor consulting engineering contracts, an expert in the febd of geol.
ogy and rock mechanics also experienced in the building of major dams, and an cxpen
i hydraulics experienced in the building of major dams. f4

FrChamber Two originally ordered the parties 19 deposit $25,000 cach as an ad-
vance an costs, . In an amendment to the interbocutory order on September 9, 1983,
it requested a further deposit from each party of $50,000,

"8 5ee, e, Chas, T. Main Incl, Ing. v, Khusescan Water & Power Auth,, Interlocu-
tory Award No, 23-130-2 { July 27, 1983).

In Searret Housing Corp. v. lran, Claim No. 24 (Scheduling Order of May 18, 1982),
Chamber One requested the partics w0 report to the Tribunal on or befare August 1,
1982, on whether they had been able 10 agree on an accounting expert and his 1erma
of reference. In a subsequent order of September 16, 1982, the Tribunal informed the
parties that it intemsded b nominae an expen o advise the Tribunal in preparing draft
terms of references for an accounting expert to be nominated in the case, lran abjected
to the person nominated, Although the Tribunal found the objections 10 be wn-
founded. the expert decided not 1o accepr the passtion. The Tribunal then requested
the partics to submit proposals regarding terms of refesence for an sccounting expert
by January 17, 1983, Order of Dec. 9, 1982, This date later was extended 1o January
31, 1985, Crrder of Jan. 24, 1983,

"0l Field of Texas, Inc. v. Iran, Interlocutory Award No, 10-43—FT {Dec. 9,
1982,

9 S bewt ag maves 112114 g
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ernment of Iran. Nor has it yet directly addressed the substan-
tive issue of attribution of responsibility to the government of
Iran for acts by individuals, by quasi-governmental bodies, or
by nonproht organizations in Iran.

The Tribunal also faces the question of what standard of
compensation it will apply in cases of expropriation. Iran has
argued that international law dictates only *appropriate” com-
pensation; claimants have argued that the traditional “prompt,
adequate and effective” formulation governs between Iran and
the United States both as a matter of customary international
law and under the Treaty of Amity. Chamber Two was denied
the opportunity to render its views on this issue in ITT Indus-
fries, Inc. v. fran*'? because the parties reached a settlement of
the claim immediately before the issuance of the Chamber’s
opinion. In a concurrence to the Award on Agreed Terms,
however, Judge Aldrich stated that expropriation had occurred
and the claimant would have been entitled 1o prompt, adequate
and effective compensation ¥

Another major issue still unresolved concerns jurisdiction
over Iranian counterclaims for taxes and social security pay-
ments allegedly due but unpaid as of the time that U.S. claim-
ants left Iran*'® In Intrend Initernational, Inc, v. Imperial Iranian
Awr Force,”'" the respondents filed counterclaims for allegedly
unpaid taxes and social security payments. Chamber Two dis-
mussed both counterclaims for lack of proof. In so doing, how-
ever, it noted that four questions remained unresolved:

1. Whether the counterclaim arises out of the same contract,
transaction, or occurrence as the claim, as required by Ar-
ticle I1{1) of the Claims Settlement Agreement;

2. Whether the counterclaim was cutstanding on January 19,
1981, as required by the same article;

3. Whether the counterclaim is properly raised by a respon-
dent; and

4. If jurisdiction exists, whether the Tribunal should consider

¥ Award No. 47=156=2 (May 26, 19835).

¥ Award Mo, 47-156-F (May 26, 1983) (Aldrich, |, coneurring). For the U5, gov-
ernment’s podition on the proper sandard of compensation, ses Memorandum of the
Legal Adviser (Dot 13, 1583), reprinted in 129 Conc, Rec. 516055 {daily ed. MNav. 14,
1983

1% 5ee Blount Bros. Corp. v. Ministry of Housing & Urban Dev,, Award No, 74—62-
3 (Sepu 2, 19858);, Woodward-Clvde Consultanes v. Iran, Awapd Mo, 73-67-3 {Sept. 2,
16583); Gruen Assocs,, Inc, v Iran Housing Co., Award No. 6 1-188-2, { July 27, 1583},

8 Award Mo, 59-F20=2 | July 27, 1983),
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counterclaims in view, inter alia, of the difficulties involved
and of the practice of national courts in refusing to en-
force foreign revenue laws 217

Even where the Tribunal has rendered what ordinarily would
be viewed as a final award, Iran’s recent actions have raised new
questions. Judge Sani, the Iranian arbitrator in Chamber
Three, failed to sign the awards in the “provisional managers”
cases,*'® and Judge Shafeiei of Chamber Two did not sign the
awards in the "dual national” cases*"” In addition, Judge Sha-
feiei absented himself from the signing of two other awards by
Chamber Two,* More recently, Judge Sani refused to partici-
pate in five Chamber Three awards.®! The government of Iran
cited their nonparticipation as alleged grounds for setting some
of the awards aside in litigation hled in the District Court of
The Hague challenging five of these awards.™?

Iran has also sought to challenge Chamber decisions either
by filing an interpretive dispute or by asking for reconsidera-
tion of the case. For example, Case No. A/18, submitied on Feb-
ruary 25, 1983, contends once again that dual nationals may
not bring claims before the Tribunal, notwithstanding Cham-
ber Two's decisions in Esphahanian, Gelpira, and Hareonian

HPS, an 11=12.

"4Rexnord, Ing v, Iran, Award Mo, 21-132-3 (Jan. 10, 1983); Raygo Wagner
Equip. Co. v. Sar Line Iran Co., Award No. 20-17-3 (Dec. 15, 1963). Ser Judge Jahan-
gir Sani's Reasons for Not Signing the Decision Made by Judge Mangard and Judge
Mosk in Case Mo, 17 (Feb, 3. 1983} and in Case Na. 132 {Apr. 7, |983), See ol Judge
Mosk's opinions in Rexnord, Inc. v, lran, Award No. 21-132-5 (Apr. 13, 1989) (Moak,
}., comcurring); Raygo Wagner Equip. Co. v. Suar Line Iran Co., Award No, 30-17-3
(Apr. 13, 1983) (Mask, ].).

“*Esphahanian v. Bank Tejarat, Award No. 31-157-2 (Mar. 20, 1985); Golpiea v.
Iran, Award No, 32-211-2 (Mar, #9, 1583); and Harconian v. Iran, Award No. 33-
4182 (Mar. 29, 1983), Sor Dissemting Opinion of Dr. Shafie Shafeiei on the Tsue of
Draal Naaeonaliny (Ocr 12, 19835),

M Grien Asocs., Inc, v. Iran Housing Co., Award Mo, 61-188.2 (July 27, 1983);
Intrend Int'l, Inc. v. Imperial lranian Air Force, Award No. 539-230-2 ( July 27, 1983).

"'The five awards are Blount Bros. Corp. v. Minisiry of Housing % Urban Dev,,
Award No. 74-62-3 (Sepe. 2, 198%); Chas. T. Main Int, Inc. v. Mahab Consulting
Eng'ra, [nc., Award Mo, T0-185-3 (Sepe. 2, 1983); Craig v, Munistry of Energy of Iran,
Award Mo, TI-3H6-8 (Sepe. 2, 1983 John Carl Warnecke & Assocs, v. Bank Mellas,
Avard No, T2-124=3 (Sept, 2, 1983); Woodward-Clhyde Consubtants v. Tran, Award Ko,
TA-67-2 (Sept. 2, 1383),

The government of lran is challenging Gruen Assocs., Inc. v. Iran Housing Co.,
Award No, 61-188=2 { July 27, 1953); Intrend Int'l, Inc. v, Imperial Iranian Ais Foree,
Award No. 59-230-2 { July 27, 1843); Esphahanian v. Bank Tejarar, Award Mo, 9=
157-2 (Mar, 20, 1983); Rexnord, Inc. v, [ran, Award No. 91=132-3 {Jan. 10, 1983}
Raygoe Wagner Equip. Co. . Siar Line Iran Co, Award No. 20-17-3 {Dec. 15, 1953,

50 text at notes 8- supra,
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Shortly after the issuance of the award in Pomeroy v. fran ®¥ the
Iranian Agent to the Tribunal requested reconsideration or, in
the alternative, interpretation and correction of the award ™
While the Trbunals Rules of Procedure allow requests for
interpretation®* or correction of computational, clerical, or ty-
pographical errors, or any errors of a similar nature,®” neither
the Rules nor the Claims Settlement Agreement explicitly pro-
vide a procedure for appeal or reconsideration of an award 2
Iran’s attempted challenges to the Tribunal's awards and its fail-
ure to comply with Tribunal requests raise questions about the
Tribunal’s ability to adhere to or enforce those decisions that it
has reached and to maintain an orderly process of arbitration.

CONCLUSION

The foregoing summary of Tribunal activities and decisions
through September 30, 1983, reflects considerable activity in
resolving the claims pending before it as well as the emergence
of a body of decisions against which the Tribunal’s performance
to date may be judged. It is sull wo early o reach definitive
conclusions as to the place the Tribunal will ultimately occupy
in the annals of international commercial arbitration, but it is
hoped that the information herein will stimulate scholarly in-
terest in and commentary abour the Tribunal.

In the Algiers Accords the two governments agreed that,
under the circumstances, the Tribunal offered the best mecha-
nism for resolving the outstanding disputes between them and
their respective nationals. Difficulties encountered during the
first two and a half years of the Tribunal’s existence, particu-

4 Award Mo, Bl=40-3 | June 8, 1985),

Fran contended that the Chamber should not have awarded interent since the
e of the svailabibity of interest under the Claims Scubement Agreement is now bes
fiare the Full Tribunal for s censideration in Case No. A/19. Iran also argued that the
award was issued in contravention of Article V of the Claims Sestlemem Agreement,
sugra e 14, because it did oot cite any legal swhority for the siuance of interest noe
diedl it deseribe how the interest was 1o be caleilaved, Finally, Iran alleged “serious mis-
takes™ in the award, cring 25 an example the Chamber order o resposdent e pay
“damages for lost profits; a noton completely foreign o the Bsues involved in the case”
Ser Bequest of June 14, 1383,

4 Rules of Procedure, supss aiote 56, are. 35,

7 Rules of Procedure, ruprs note 56, are. 56,

AL Morris v lran, Claim No. 200 (Scpt, 16, 1583) (whether a Chamber or the
Full Tribunal, despite the ahsence of any express provision, has inherent power 1o re-
view andd Tevise an award under excepiional circumsiances—e.g,, when an award was
based on forged decuments or perjury—is a question whach the Tribunal does not need
1o reachl
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larly as a result of Iran's continuing efforts 1o delay arbitral pro-
ceedings, have led some 1o doubt its ability 1o succeed in that
endeavor, at least in a timely fashion. It will never be easy to
pursue a claim at the Tribunal, but given the procedural and
legal decisions now available, the task should be quicker. It re-
mains clear that with the necessary commitment and determi-
nation, the Tribunal can successfully achieve a fair and just
resolution of the claims before it

o m e r—
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CHAaPTER 11

The Iran—United States
Claims Tribunal;
Private Rights and
State Responsibility

DAVID LLOYD JONES

Article V of the Declaration of the Government of the Demo-
cratic and Popular Republic of Algeria Concerning the Sette-
ment of Claims by the Government of the United States of
America and the Government of the Islamic Republic of Iran
(Claims Settlement Agreement)' siates the basis on which
claims before the Iran—United States Claims Tribunal are 1o be
decided and is of fundamental importance to any understand-
ing of the nature and function of that Tribunal. It provides that
“[tlhe Tribunal shall decide all cases on the basis of respect for
law, applying such choice of law rules and principles of com-
mercial and international law as the Tribunal determines 1o be
applicable, taking into account relevant usages of the trade,
contract provisions and changed drcumstances."®

The provision differs from those in earlier agreements estab-
lishing claims commissions which have generally required the
application of international law, justice, and equity.? By con-
trast, Article V seems 1o have been derived, in part at least,

The apinions cxpressed herein are the personal opinlons of the author.

! Declaration of the Government of the Democratic and Popular Bepublic of Algeris
Concernang the Setlement of Claims by the Government of the Unied Stanes of Amer-
#a and the Government of the Iilamic Republic of Iran, Jan. 19, 1981, art. ¥, reprinded
in 20 LLM. 230 (1981) [hereinafier cited as the Claims Seulement Agreement].

d Armicle Vi repeated in Rule 3501} of the Provisional Bules of Procedure of the
Tribunal [available 2t the Ofice of Irankan Claims, Ofice of the Legal Advisor, Depart.
meent of State] (hereinafter cited &8 Rules of Procedure].

Yiee, g, General Claims Convention, Sepr 8, 1925, United States-Mexico, art. 1,
43 Seae. 1730, 1730, TS5 No. 678,
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from comparable provisions in the field of rransnational arbi-
tration.* Although Article V appears to require the Tribunal to
apply legal rules in deciding claims, it seems that the Tribunal
retains a wide discretion as to which rules of law apply to any
given issue, and this view is supported by the reference to
“changed circumstances” and the slightly loose terminology re-
quiring decisions “on the basis of respect for law.” These factors
have led one commentator to suggest that the Tribunal might
have some discretion as to the extent to which it apples law®
However, since the Tribunals Rules of Procedure permit deci-
sions ex aequo et bono only upon the express written authori-
zation of the arbitrating parties,® it appears that the Tribunal
must apply legal standards in the absence of such authoriza-
tion. Although the Tribunal to date has decided claims by ap-
plving rules of international as well as municipal law, it has in
some cases’ approached certain issues with a flexibility which
has led to eriticism that it is Failing to apply legal standards.

It is perhaps desirable that the Tribunal should enjoy a wide
discretion as to which legal rules it should apply." Regrettably,
however, the Tribunal has not vet indicated clearly its approach
to the question of choice of law, leaving considerable uncer-
tainty as to which law applies to any given issue. This is a matter

8ee, e.p.. Anticle 33 of the Unaved Natbons Commiuee on International Trade Lass
Rubes, 31 UM, GAOR Sapp. (No. 17) at 198, LN, Doe. AT (1078}, repriated i 15
LL.M, 700, 714 (1978) [hereinafrer cited as UNCITRAL)L Ser also Convention on the
Settlemnend af Investment Dispanes Between States and Nationals of Orher States, apened
Jor sigmature Aug, 27, 1965, art. 42, 17 LS, 1270, 128687, T.LAS, No. 6090,

“L.:ul;:rpp;hl.. The fram={Imited States Clarms Trabumol—An Atgriment, in PRIVATE
[NvEsTORS ARgoar: Prosceus axo Sowvmoss i IsTeasarions Buscoess 213 (M.
Landwehr exl. 19827,

*Se¢ Rules of Procedure, nusra note 2. See adro UNCITRAL, supra nove 4, are. 33020,

TR, X Dirucher v. Fm':i.gn Transaction Co., Interlooutory Award No. 4=121-FT
{Mew, 5, 1982} Ford Aerospace and Communications Corp. v. Air Force of Iran, In-
terlocutory Award No. 6=153=FT (Nav. 5, 152

Uin CMI Intl, Imc, v, Ministry of Boads and Transportabon, Award Mo, 99-245-2
(Dec. 27, 1983), Chamber Two said of Article ¥ of the Claims Serlement Agreemena:
“It s difficult to conceive of a chowe of law provision that would give the Tribunasl
reates freedom ik ﬂthTI'n.‘iIIiﬂ“ case by case the law relevant to the msaes beforne it
Saich (reedom s consiment with, and ptrlupq. almest esseniial o, the scope of the tasks
confronting the Trbunal, which include naot only elaims of 2 commerncial natsre, such
as the one invelved in the present case, but ales claims invelving alleged expropriations
ot other public acts, claims bevween the pwo Governments, cenain daims beiween bank-
ing insticutions, and issues of interpretation and implementation of the Algeers Decla-
raticns, Thus, the Trbunal may ofien find it necessary to inberpred aned apply troalics,
custoenary fmernational law, general principles of law and national law, ‘taking intoe
account relevant ustages of the trade, contract provisions and changed oroumsiznoes’
as Aricle V directs” T4, ac 8.
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of particular importance, for this issue raises a deeper question
as to the nature and function of the Tribupal. Is the Tribunal a
private arbitral tribunal created to resolve private law disputes
arising under different systems of law and o hear private law
claims against Iran and the United States, or 15 it an interna-
tional or interstate tribunal charged with the task of ruling on
the responsibility of the respondent state under public inter-
national law for the conduct which constitutes the subject mat-
ter of the claims? 1f the former is the case, the Tribunal would
be required 1o rule on infringements of private law nights® aris-
ing in municipal legal systems,' a role that might otherwise be
discharged by a national court or a private arbitral tribunal,
subject, of course, to issues of sovereign immumity or Act of
State. On this view, the United States and Iran may be regarded
as having réferred to a private transnational arbitral tribunal
questions of private law that might in other circumstances be
justiciable before domestic courts. If the lauer is the case, the
competence of the Tribunal lies in respect of such claims as are
true international claims founded on an alleged breach of in-
ternational law. On this view the Tribunal is an international or
interstate tribunal dealing with the rights and duties of states
under public international law in relation to their activities on
the international plane, and is primarily concerned with an ex-

ercise in diplomatic protection on behalf of the United States."!
A third possibility is that the Tribunal is performing both func-

tions and is of a hvbrid character.

This chapter will examine these three possible views of the
Tribunal's function before considering their relevance to issues
before the Tribunal. In particular, this chapter will consider the
relevance of the Tribunals character to the applicability of pub-
lic international law in the determination of disputes, to the
remedies the Tribunal may award, to questions of qualifying

*Such rubings would presumably apply only io contractual oF propeny right. See
Crrimm v, Iram, Award No, 25-71-1 (Feb. 22, 1983,

1#The theory of internationalization of contracts, if accepred, would cut acrow chis
clistimctbon and resul in the application of international law g the law governing the
tramsaction. For an application of this theery, sce the Award of the [nternational Arbi-
iral Tribunal in Texaco Owverseas Petralewm Co. (TOPCO) v, Libwa, reprinéed m 17
LLM. I {1978

U Eee Paneverys-Saldutiskis Railway Case (Estonia v. Lithoanab, 1939 BCLL, ser
AJB, Moo 76, at 16 (In taking ujs the case of one of ity nationals, by resorting o diple-
matic zction or ternatonal judical proceedings on his behall, 3 Swre is in readity
asverting its own right, the right v ensure in the person of its nationals respect for the
rules of invernaisonal ko).
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nationality of claimants, and 1o the relationship between the
Tribunal and municipal courts.

THE CHARACTER OF THE TRIBUNAL

A marked difference of approach is apparent from the Tribu-
nals handling of filed claims, which appear to fall into 1wo car-
egories. In the first category, claims are based on alleged
infringements of private law rights. In Ultraspstems, Ine. v
[ran,'* for example, the claim was apparently made inter alia on
the basis of rights arising on the termination of a contract,
Many of the claims filed before the Tribunal are claims for
breach of contract, for failure to remit the proceeds of bills of
exchange, and for sums due under letters of credit.'®

In the second category, claims are based on the international
responsibility of the respondent State. In Grimm v. fran,'* for
example, the widow of an American killed in Iran based her
claim on an alleged breach by Iran of its duty under interna-
tional law to exercise due diligence in affording protection to
aliens. In Haji-Bagherpour v, United States,' an Iranian national
alleged that the United States violated customary international
law when U.S. forces trying to rescue U.S. diplomatic and con-
sular staff held in Teheran fired upon his wruck. The United
States denied liability under customary international law for
damage done to the property of Iranian nationals incidental 1o
military operations which in its opinion were lawful. The Tri-
bunal dismissed the claim for lack of jurisdiction because Ar-
ticle 11{1) of the Claims Settlement Agreement excludes from
the Tribunal’s jurisdiction “claims described in Paragraph 11 of
the Declaration of the Government of Algeria of January 19,
1981, and claims arising out of actions of the United States in
response to the conduct described in such paragraph. .. "%
Paragraph 11 of the Declaration of the Government of the
Democratic and Popular Republic of Algeria (General Decla-

¥ Partial Award Mo, 27-84-3 (Mar. 4, 1983).

“For examples of claims based on infringements of private law rights, see, &g,
CQuwes Tech, Ine v, Iran, Interim Award No. 15-5%-1 (Maz. 1, 1983); E-Sysiems, Inc, v.
Iran, Interim Award No. 13<388-FT (Feb, 4, 1983); Rexnord, Inc. v, Iran, Award No,
21=132-3 (Jan., 1Y, 1983) Rayge Wagner Equip, Co. v. Sar Line Izan Co., Award No.
M-17-% (Dec. 15, 1962); Granite Siate Machine Co., [ne. v, lran, Award Mo, 18-50-3
[ July 2%, 1962); White Westinghouse Int'l Co. v. Bank Sepah, Award No, T-14-3 ( June
25, 1997,

M Award Mo, 25-T1-1 (Feb. 22, 1983).

* Asward Mo, 23 -428-2 { Jan. 26, 1985,

" Chims Settlement Agreement, supra noge 1, art 1113,

Sa e

Private Rights and State Responsibility 55

ration)'” removes from the Tribunal’s jurisdiction "any pending
or future claim of the United States or a United States national
arising out of events occurring before the date of this Declara-
tion related 1o (A) the seizure of the 52 United States nationals
on November 4, 1979, [or] (B) their subsequent detention,

- "' Nevertheless, the claim provides a clear example of a
claim based on an alleged infringement of international law,
Anather striking example is provided by Harza Engineering Co.
u. fran,"™ where a claim for the value of the aggregate credit
balance of the claimant’s accounts at certain Iranian govern-
ment banks appears to have been treated by the Tribunal on
the basis of an alleged expropriation of alien property in viola-
tion of customary international law and the Treaty of Amity
between the United States and Iran.® Finally, it should be
noted that many claims are presented on both grounds. In Phil-
lips Petroleum Co. fran v, Iran® and Amoco fran Oil Co. v. fran,
for example, claims were presented on the basis of alleged in-
fringement of private rights and on the basis of alleged in-
fringement of customary international law and the Treaty of
Amity.*

The decisions of the Tribunal o date do not provide a clear
answer to the questions posed above. It is therefore necessary
to examine in detail the possible answers before considering the
effect they are likely to have on substantive and procedural is-
sues before the Tribunal.

The Tribunal as an Alternative Forum for the
Resolution of Private Law Claims

The circumstances of the birth of the Tribunal suggest that it is
concerned with the private rights of individual claimants and
not with the international responsibility of the United States
and Iran. Under the Algiers Accords,® the United States

""Declaration of the Government of the Democratic and Popular Republic of Alge-
ria, fan. 19, 1981, reprinted i 20 LLM, 224 (1981) fhereinafier cired as General Dee-
larazgion],

"4 para, 11.

"Award Mo, 19=08-7 {Dec, 30, 1982,

= Treaty of Amity, Economic Relations and Consular Righas, Auig. 15, 1955, United
Seates=Iran, & US.T. 899, T.LAS. No. 3853,

" Inerlocutory Award No. 11-33=2 (Dec, 30, 1983

o Award Mo, 12-55-2 (Dec. 30, 1953,

™ Ser also Am. Il Group, Inc. v, [ran, Award No, 93-2-3 {Dec. §9, 1983} Saarret
v. Iram, [nterlocutory Award No, 32-24=1 (Dec, 19, 1983),

ME1 Der'r 51 Bowe, 1 (1981, reprintad g 20 LLM. 295 {1981,



R kR E

5 NI

._I

gy PEip s (EITETET I kgt 5

§
[

R s o [
Lpigiaal ST

56 The Tran=United States Clams Tribunal

agreed to terminate all legal proceedings in its courts invelving
claims of U.S. individuals and businesses against Iran and its
state enterprises™ and to resolve such claims by arbitration.®®
The parties therefore seem to have intended that claims previ-
ously filed before U.S. courts should be transferred to another
forum, namely, an international arbitral tribunal established
for this purpose. Consequently, the claims filed before the Tri-
bunal might be regarded as essentially the same as those previ-
ously before the US. courts; in other words, they are private
law claims for the infringement of the private law rights of U.S.
nationals and corporations. The Tribunal 1s therefore seized of
Jjurisdiction in disputes that arc private law disputes transferred
to a transnational arbitral tribunal. This view of the Tribunal as
arbiter of private claims derives considerable support from
General Principle B of the General Declaration, which states
that

(il is the purpose of both parties, within the framework of and
pursuant 1o the provisions of the two Declaratons of the Govern-
ment of the Democratic and Popular Republic of Algeria, o ter-
minate all litigation as between the Government of each party and
the naticnals of the other, and to bring about the settlement and
termination of all such claims through binding arbitraion,
Through the procedures provided in the Declaration, relating o
the Claims Settlement Agreement, the United States agrees to ter-
minate all legal proceedings in United States courts invelving
claims of Umited States persons and institutions against Iran and
its State enterprises, to nullify all attachments and judgments ob-
tained therein, to prohibit all further litigation based on such
claims, and to bring about the termination of such claims through
binding arbitration.*”

There is a clear suggestion here that the Tribunal is an alter-

native forum for the resolution of private law disputes.
Articles I** and II of the Claims Settlement Agreement pro-

vide further support for this view. Article [I{1) provides that

[a]ln Intermational Arbitral Trobunal {the Iran—United States
Claims Tribunal) is hereby established for the purpose of deciding

A veneral Declaraton, supre note 17, General l‘rirhri'Pae B.

" Clasms Settlensent Agreement, supra note |, an. 11,

B General Declarstien. supra fote 17, General Principle B

M Article | provides thas "Iran and the United States will promote the settlement of
clarms descrabed i Article 11 by the F.Illiﬂ diTECI'J:f concerned.” Claims Senlement
Agreemend, sufes note |, anm. 1
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claims of nationals of the United States against lran and claims of
nationals of lran against the United States, and any counterclaim
which arises out of the same contract, transaction or ecourrence
that constitutes the subject maner of that national’s claim, if such
claims and counterclaims are outstanding on the date of this agree-
ment, whether or mot filed with any court, and arise out of debrs,
contracts (including transactions which are the subject of leters of
credit or bank guaraniees), expropriations or other measures af-
fecting property rights, excluding claims described in paragraph
11 of the Declaration of the Government of Algeria of January 19,
1981, and claims arising owt of the actions of the United Siates in
response to the conduct described in such paragraph, and exelud-
ing claims arising under a binding contract between the parties
specifically providing that any disputes thereunder shall be within
the sole jurisdiction of the competent Iranian counts in response 1o
the Majlis position.®

A number of observations can be made on this provision,
First, the reference to “claims of nationals of the United States
against Iran and claims of nationals of Iran against the United
States” is not couched in the language of State Responsibility.
If this were the intention, it would be more appropriate 1o
speak of claims by the United States and Iran in respect of in-
Juries wo their nationals,™

Second, the reference to “claims outstanding on the date of
this agreement” also supports this view, In Phillips Priroleum Co,
fran v. Iran®' and Ameco Iran Oil Co. v. Iran,® Chamber Two
considered whether a claim was outstanding on the date of the
Claims Settlement Agreement if it had not been filed with a
court at that date. The Chamber held that a claim was out-

=04, ar 1(1).

" The scheme for the seidlement of disputes adopied by the parties requires tha
indivédizals ard corporations should file claims before the Tritunal, . This might sug-
gei that the arbisranon was one of private law rghes. Individuals, however, have often
been permined 1o file claims before international cribunals which were clearly con.
cerred with questions of the international respoensibility of mates under international
law, In these cases, the claim was the state’s claim but, as a marter of convenience ar
procedisre, the individual injured was permined o puc forward the complaint. For
example. the Anglo-Amenican Mixed Claims Commission cstablished by the Conven:
tin on the Seitbement of Claims, Feb, 8, 1853, United States=United Kingdom, 10 Siar,
58, T-5. No. 123, permitted individuals 1o file claims before an intermatonal eribunal.
Similarty here, the fact thay this procedure has been adopied cannot prevent the Tri-
bunal from performing the fundions of 4 truly international tribanal, if this was the
intersion of the ses which established it Consequently, it seems than this difficubty is
more spparent than real,

H [nterlocutory Award Mo, 11-39-2 (Dec. 30, 1983,

" interiocurory Award Na, 12-55-2 (Dec. 30, 1982}
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standing for this purpose even if it had not been filed before a
court.* In so ruling, the Chamber appeared to identify the
claim before a municipal tribunal with the claim before the
Claims Tribunal:

Whatever might have been Iran’s intent, the phrase “whether or
not filed with any court” modifies the phrase “such claims,” which
in turn refers 1o claims of nationals of the United States as well as
claims of nationals of Iran. ... We note further that the phrase
“outstanding claim” refers to a cause of action which “existed” as
of 19 January 1981, whether or not that claim had previously been
sought to be enforced in court or arbitral proceedings. . .. Thus,
the previous filing of a claim with a tribunal is not necessary for
the claim to be "outstanding.” ™

Chamber Two apparently assumed that the claim was the same
claim whether before the municipal court or the international
tribunal, an assumption that lends support to the view of the
Tribunal as an alternative forum o which private law claims are
referred.

Third, the words “whether or not filed with any court” sug-
gest that at least some of the claims qualifying for adjudication
by the Tribunal must be susceptible of decision by municipal
courts. This might appear to rule out claims for breaches of
international law that would frequently be regarded as nonjus-
ticiable by municipal courts on grounds of Act of State. Fourth,
the reference to counterclaims by respondent states against in-
dividual claimants is difficult to reconcile with the concept of a
Tribunal charged with ruling upon the international responsi-
bility of states, in that such counterclaims could not be based
on an infringement of international law. Finally, claims and
counterclaims are admissible under Article 11 of the Claims
Settlement Agreement if they arise out of “debus, contracts (in-
cluding transactions which are the subject of letters of credit or
bank guarantees)....* The reference to these transactions
suggests that the function of the Tribunal is to decide private
law claims.®

* Phitlips Petroleum, supra note 31, at 10 Amaco Tran 04, jmprs note 532 at 9.

M Amoca fran O, suges node 32, ag 8=9,

¥ Claims Settlement Agreement, supra tate I, are [1{1L

*However, the provision continued by referning 1o “exproprtsons or ather mea-
sures aflecting propenty Aghts. . .~ M. This language b much more familiar in the
contexs of international responsibilicy, and these words may therefore be taken o lend
some sppat o the noion of the Tribunal as an arbicer of public dutses.
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The Tribunal as a Forum for the Resolution of
Interstate Disputes

Although Article 1I{1} of the Claims Seulement Agreement
seems o support the argument that the Tribunal is a transna-
tuonal arbitral tribunal concerned with private law rights, the
position is not quite so clear as might at first appear. Several
factors, none of which is conclusive in itself, taken together con-
stitute a persuasive argument that the Tribunal was intended
to rule on the responsibility of states under public interna-
tonal law.

Whatever the particular designation of the instruments by
which the United States and Iran agreed to establish the Tri-
bunal, they are clearly treaties in that they are agreements con-
cluded between states and governed by international law® The
Tribunal is an international tribunal and is so described in Ar-
ticle I1{1} of the Claims Settlement Agreement. Furthermore,
its jurisdiction clearly extends to questions of State Responsibil-
ity. The jurisdiction of the Tribunal is not limited 1o claims
made pursuant to Article [1(1) of the Claims Settlement Agree-
ment.*® Paragraphs 16 and 17 of the General Declaration and
Article 11{3) of the Claims Settlement Agreement are of partic-
ular importance in this regard.* Since both of these instru-

¥5ee A McNatk, THE Law of TREaTies 4 (1961), Soe alie Article 2 of the Vienna
Comvention on the Law of Treaties, oprmed for sigmature May 23, 1969, mbsred o force
Jam. 27, 1980, LN, Doc. ANCONE. 30027, ag 289, seprinted in 8 LLM. 670 {1960,

" Claims Secdement Agrecment, sugra note 1, ari 113,

"1, are, 162} The Clams Seitlement Agreement confers jurisdiction over ofleial
claimns of the United States and Iran againe each other arising out of contractual ar.
rangmenis between them for the purchase and sale of goods and services. Jd. Asticle
VIi4) confers juridiction over disputes as 1o the inerpretation or application of the
Claims Setlement Agreement. Funthermore. paragraph 2(B) of the Undertakings of
the Ceovernment of the United States of America and the Goverament of the Islzmic
Republic of Iran with Respect to the Declaration of the Governmen: of the Democratic
and Popular Republic of Algeris, Jan. 19, 1981, reprinted in 20 LL M, 229 {1981} [here
umatter cited as Undertakings]. confers jurisdiction over disputes between banking in-
stitusions.

*The General Declaration, supra fate 17, para 16 provides that “[{)f any dispute
arises between the partics as to whether the United States has fulfilled any obligation
imposed wpon it by paragraphs 12-15, inclusive [is, obligations in relation o retarn
of the assets of the family of the Shah], Iran may submit the dispuse o binding arbitra.
tiem by the tribunal estabdished by, and in accordance with the provisions of, the claims
settlement zgreement. 1§ the eribunal determines thae Iran has suffered a loss as a result
of a failure by the United Smices 1o fulfill iuek obligation. it shall make an sppropriae
award in favor of Iran which may be enforced by Iran in the courts of any nation in
accordanice with s laws.” fd. :

Paragraph 17 provides that [i|f any ather dispute arises between the parties as 1o
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ments are international agreements governed by international
law and binding on Iran and the United States, any breach of
abligations arising under these instruments would constitute a
breach of international law and engage the imernational re-
sponsibility of the state in breach, Paragraphs 16 and 17, which
confer on the Tribunal jurisdiction over such disputes, contem-
plate that in this context, at least, the Tribunal has the power to
rule on the international responsibility of Iran and the United
States. These provisions do not merely grant the Tribunal the
power to rule on disputes as to the meaning of its constitutive
instrument, On the contrary, the jurisdiction conferred here
clearly relates to wider matters in the scheme of seulement
adopted by Iran and the United States and would require the
Tribunal to rule on the international responsibility of those par-
ties.

The object of the creation of the Tribunal also supports this
view. The Tribunal is one part of a larger scheme that was in-
tended to restore a measure of normality in international rela-
tions between Iran and the United States. The "Declaration . . .
Concerning the Settlement of Claims by the Government of the
United States of America and the Government of the Islamic
Republic of Iran,"*" to employ its correct title, contemplates the
existence of disputes between those two states on the interna-
tional plane upon which the Tribunal must rule. Ivis significant
that the Tribunal is expressly precluded from heanng claims
relating to the seizure and detention of the U.S. consular and
diplomatic staff in Tehran,” claims arising out of the actions of
the United States in response thereto,” and claims relating to

the interpretation of performance of any provision of this declarsuon, sither pany may
submit che dispute o binding arbisration by the tnbunal esablished by, and in accord-
ance with the provisions of. the clainss senlement agreement. Any decision of the -
bunal with respeet to sisch dispute, inchading any award of dsmages to compensace for
a loss resulting from a breach of this declaration or the daims seitlement agresment
mmay be enforced by the prevailing party in the courts of any nation in accardanie with
its, banrs.” [l at para. 17.

The Claims Seiclement Agreement, iupra note 1, art. 1103}, provides thas "[tjhe Tri-
bunal shall have jurisdsction, as specified in Paragraphs 16-17 af the Declaranon l:lf_:l‘h'.
Governmsent of Algeria of January 19, 1981, over any dispute as to the interpretation
or performance of any provision of that declaration,” i,

AL i Setlement Agroement, sujrg e L

“id, arv. 11{1); General Declaration, supra note LT, para. 11,

S Claima Sertlement Agreement, supra note |, art 1001). See Haji-Bagherpour v
United States, Award Mo, 25-428-2 { Jan. 26, 1983} (denying jursdiction w hear claim
for damage 1o Iranian propersy during U5, amempe to rescae Amenican nationaly de-
taned in Teheran),

Private Rights and State Respongthility Gl

injury to U.S. nationals or their property during the Islamic
Revolution in Iran resulung from acts not of the government
of Iran." These exceptions are pointless if the Tribunal’s func-
tion is limited to that of a private law arbitration and are nec-
essary only if the Tribunal would otherwise be seized of
jurisdiction over them. Since any decision on the mauers ex-
cluded would require the Tribunal to rule on the international
responsibility of the respondent state, their exclusion suggests
that the Tribunal is otherwise concerned with questions of in-
ternational responsiblity, "

A further restriction on the Tribunal's jurisdiction is also rel-
evant here. Article II{1) of the Claims Settlement Agreement
grants the Tribunal jurisdiction over claims by U.S. nationals
against Iran and claims by Iranian nationals against the United
States.' The Tribunal has read this provision literally and has
concluded that the presentation of a claim by one state against
a national of the other is not permitted,’” save by way of coun-
terclaim.*® While this restriction might appear arbitrary and
unjustifiable in the context of a private arbitration concerned
with the vindication of private law rights, it is more readily in-
telligible in the context of a truly international arbitration.
Furthermore, the restriction suggests that the respondent state
appears before the Tribunal in its public capacity and that it is
its responsibility in public international law that is in issue.

Another relevant factor is that the scheme adopted by the
parties 1o the Claims Seulement Agreement appears o adhere
to the nationality of claims rules," a rule of public international
law applicable in cases of diplomatic protection.®® While it is
arguable that the purpose of these provisions is merely to re-
strict qualifying claims and that the restrictions on qualification

" Cluims Seitlement Agreement, sugra note 1, art. II{1); General Declaration, supra
nate 17, para. 11.

“The scheme af wettlement implemented by the General Declaration and Claims
Senlement .-ﬁgr-urnznl: also requirﬂl thie Uniged States vo abandon its claims before the
Invernatbonal Court of Justce in relaton 1o these exchsded maners. Sor General Dhec-
laration, mpra note 17, para. L.

#Claims Seitlement Agreement, supra note L, art, 11}, The terms United Siater of
Ameriea and fras are given wide definitions in the Claims Serdement Agrecment, fd.
art VII3Y (4). Ser obo 4l Field of Texas, Inc. v Iran, Interlocutory Award Moo 10-
43~FT (Dex. 9, 1962}

TCase Mo, AT {Deceion of Dec. 19, 1981), spprenrad in 21 LLM. 78 (1982).

“C amms Senbemvent Agroement, mupren ede 1, art, [0

*1d. ars. 11, VIL

T ] _g'mﬂdf:' 1. Brownee, Priscorees or Pupue Istersnamiona Law 45152 [(3d
ed, 1975
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only resemble the nationality of claims rule, the Tribunal’s de-
cisions suggest otherwise. In Flesi-Van Leasing Co. v. [ran
Chamber One made extensive reference to the nationality of
claims issue in customary international law, state practice, and
international arbitral awards in laying down the principles to be
applied in determining whether a claim on behalf of a 1.5,
company qualified for adjudication by the Tribunal.** More re-
cently in Esphahanian v. Bank Tejarat,” a case where the claimant
possessed the natonality of both Iran and the United States,
Chamber Two applied the concept of dominant and effective
nationality that has developed in relation to the nationality of
claims in public international law.* Here again the Chamber
relied heavily on decisions of international tribunals on ques-
tions of public international law.® Finally, Artcle VII of the
Claims Settlement Agreement includes the requirement of con-
tinuity of nationality,* a requirement frequently encountered
in instruments conferring jurisdiction on interstate tribunals
such as Claims Commissions. In short, the close affinity of these
procedural rules o those applicable in interstate arbitrations
under public international law suggests that the Tribunal may
be concerned with an exercise in diplomatic protection.

i iaim Mo, 36 (Order of Dec, 15, 1982},

¥ifd, at 3-8 (eiting Parker Case (Mex, v, UL}, 4 B Intl Arb. Awards 45, 59 [15926);
Finson Case (Mex. v, Fr.), 5 B Int'l Arb, Awarcds 327 (1928} Norwegian Loans Case,
1957 LG 9, ¥0—40 (Separate Cpinion of Judge Lanterpachil)

W hsard Mo, 31-157-2 (Mar, 30, 198%). Ser alio Golpira v. Iran, Award Mo, 32-211-
2 (Mar. 20, 1983), The iisue of dual nasonality is currendy being considered by the
Full Tribunal in Case No. AS1S.

Wihamber Two did, however, emphasize that “the agreement of the two Gavern-
men 1o create this Tribunal was not a wpical exercise of diplomanic proteciion of
natbonals” £ mdam, dupra nove 58, at 14,

#The Chamber specifically relied on the Miliani Case (lraly v. Yenez), 10 R Intl
Arb. Awards 584 (1908); Maissani Case (Fr, v Venez), 10 B Ingl Arh. Awards 159
{150%); Seevenson Case (Gr. Brt. v. Yenes), 9 B Int] Arb, Awards 385 (1903); Cane.
vero Cage (Italy v. Peru). Hague Co Rep, (Scotth 284 (Perm. CL Arb. 1912 Hein Case
{Gr, Brit. v. Ger.), 2 Trib, Arb Mixtes 71 (19221 Bamhez de Montfort Case {Fr. v, Ger.},
6 Trib. Arh, Mixoes 806 (1926); Born Case (Serbo-Croate-Slovene Comm. ). & Trib, Arb.
Mixees 4949 ( 1926); Mouehohm Case (Liech, . Guat), 1955 LC.J. 4 Mergé Case (L5
v, Lialy), 14 R Int’l Arb. Awards 236 (1955), See Eqphakanian, supra noce 53, at 9=11.

#The requirement seems te be no more than “a generalisation from the jurisdiction
wraditionally conferred by agreement upon arbitral inbunals™ 2 D, O"CosweLL, INTER:
saTioescar Law 1037-35 (2d ed. 19709, The Claims Setlement Agreement requires that
a elaim should have been owned by a ULS. or [rankan natonal continuausly from the
Gme i arose until the date on which the Claims Setlement Agreement enered imo
force, It entered inte foree January 19, 1981, Claims Settlement Agreement, s note
|, . VINZ)L
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As noted earlier, a number of the claims fled before the Tri-
bunal have invoked the public responsibility of the respondent
state in international law. The Tribunal has entertained these
claims in the terms in which they are formulated, lending con-
siderable support to the notion that the Tribunal has jurisdic-
tion over such public law claims. Thus, in Grmm v, Tran®
Chamber One proceeded on an unstated assumption that it
had jurisdiction to decide issues of international responsibility.
In Haji-Bagherpour v, United States™ the issues joined between
the parties were of the legality and illegality of the conduct of
states on the international plane. In Harma Engineering Co. v
fran®® Chamber Two considered the question of whether direct
and repeated mterference with the use and enjoyment of an
alien’s bank account constituted an expropriation in breach of
treaty and-customary international law. The Chamber held that
the claim was within the jurisdiction of the Tribunal and en-
gaged in a detailed consideration of the meaning of "expropri-
ation” in public international law before dismissing the claim
on its merits. The Tribunal has added further support 1o this
notion by applying public international law to certain issues
that have arisen in claims before it. In O Field of Texas, Ine. v.
Tran ™ for example, the Tribunal considered whether the Na-
tional Iranian Oil Company was responsible to the claimant in
respect of the activities of the Oil Service Company of Iran.
The Full Tribunal answered the question in the athrmative and
considered that public international law governed the issue of
succession.®!

The fact that both the United States and Iran are repre-
sented before the Tribunal by an Agent also supports this
view.™ The precise role of the Agent before the Tribunal is un-
clear and will, no doubt, develop in practice. Of particular im-
portance is the question of whether the Agent will have a
measure of control over the presentation of claims by counsel

 Award Mo, 257 1-1 (Feb, 22, 1985,

W Award Mo, 234282 ( Jan. 26, 1983).

@ Aaward Mo, 19-08-2 (Dec. 30, 1982).

= Interlocutory Award Mo, 10=43=FT {Dec. 9, 1982}

bt | - 1R-1 B

®Aricle VI of the Claims Settlernent Agreement, supra note |, provides that
"lefach government shall designate an agemt at the seas of the Tribunal o represent it
to the Tribunal and 10 receive notces of other communicatsons directed B0 £ oF 10 s
natiomals, agendcics, instrumentalitbes or entities in connection with proceedings before
the Trebunal”
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acting for individual claimants.® It is clear, however, that the
Agent is the official and final representative of his government
before the Tribunal with capacity to assume commitments on
its behalf with reference to the proceedings. The Agent's exis-
tence and the supervisory functions he performs might again
suggest that the claims presented before the Tribunal are the
state’s claims. Some support for this view of the Tribunal’s func-
tion may be found in the attitude of the U.S. Agent. In the
course of argument in E-Systems, Inc. v. fran® Mr. Rovine stated
that “[t]his Tribunal is created by an international agreement, a
treaty of Iran and the United States. This is an international
tribunal; it is a creature of international law, and its decsions
are part of international law. Its decisions are not part of do-
mestic or municipal law.*

The Tribunal as a Hybrid

There remain certain obstacles in the path of the argument
that the Tribunal is purely an interstate Tribunal in the sense
described above, Normally, before a state may exercise a right
of diplomatic protection in respect of injury to its nationals, it
is necessary that the individuals injured should have exhausted
such remedies as may be available 1o them before the courts or
tribungls of the respondent state. However, under the scheme
established by the Claims Settlement Agreement, the exhaus-
tion of local remedies rule can have no application, Article
I1I{4) provides that “no claim may be hled with the Tribunal
more than one year after the entry into torce of this agreement
or six months after the date the President is appointed, which-
ever is the later.”® This provision gave rise to a “race to the
courthouse door” to file claims before the expiration of the
time limit. The time scale adopted was both brief and strict, and
the time available could not possibly have sufhced to enable in-
dividuals to exhaust any available local remedy. As a result, few,
if any, claimants before the Tribunal have attempted to exhaust
local remedies. It follows, therefore, that if the Tribunal is con-
cerned with questions of the public law responsibilities of states,

8 See peuernilly | BavsTon, The Law anp Procepuss oF INTERMaTIONAL TRIBUNALS
194 (1526).

™ Interim Award No. |3-388-FT (Feb. 4, 1983).

ME-Syterms, Case Mo, 388, a1 38 (Hearing of Jan, 10, 1983) (satement of Anthur
Rovine) [eopy on Ale at the Virgeaa Journal of International Lans.

" Claims Seiibement hg‘rzmzn:. fegra node I, art. I10{4).
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the states party to the Claims Settlement Agreement must be
regarded as having waived the normal rule of exhaustion of
local remedies.

Moreover, Article V of the Claims Seulement Agreement,
which refers not only to international law but also to choice-of-
law rules and principles of commercial law, is, at first sigh, dif-
ficult to reconcile with the notion of a tribunal charged 1o rule
solely on questions of State Responsibility. However, a waiver of
the requirement of local remedies provides a possible solution
to this difficulty. Itis possible that these legal systems other than
public international law are applicable only in determining pre-
liminary or incidental questions. If the Tribunal is primarily
concerned with the international responsibility of the respon-
dent state, it must nevertheless consider the nature of the in-
dividual tights that are alleged to have been infringed in
contravention of international law, Such rights would usually
arise under a municipal legal system. Normally, these private
law rights and duties would be resolved at the municipal level
and would give rise to international responsibility only if there
was a denial of justice. If, however, one presupposes a waiver
of the requirement of exhaustion of local remedies, as de-
scribed above, and consequently the absence of any proceed-
ings before municipal courts, it necessarily follows that the
international tribunal will have to deal with both the prelimi-
nary issue of whether the claimant’s private rights in municipal
law have been denicd and the substantive issue of whether this
constitutes a denial of justice in international law. On such an
interpretation, in order to succeed a claimant must establish
both an infringement of private law rights in municipal law and
a denial of justice in public international law.

At least one decision of the Tribunal is consistent with this
interpretation.*” There are, however, other cases in which the
issue of lability appears to have been decided simply by the
application of municipal law to determine the private law rights
of the claimants and which might therefore suggest that it is
not necessary for a claimant to establish a denial of justice in
international law.®® Consequently, whatever may have been the
intention of those who drafted the Claims Seulement Agree-
ment, and there are indicatons in both directions, it seems that

¥ Harza Eng'g Co. v, [ran, Award No. 19-98-8 (Dee, 30, 1982).
8 5ee, rg., oote 13 np.
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the Tribunal may be prepared to assert its capacity to perform
a dual function.

The Tribunal's only express statement on its juridical nature
s ambiguous, but appears on one interpretation to support this
view. In Esphakanian v. Bank Tejarat, Chamber Two, having ex-
amined the circumstances surrounding the creation of the Tn-
bunal, stated:

From these facts certain conclusions may be drawn. First, the
agreement of the two Governments to create this Tribunal was not
a typical exercise of diplomatic protection of nationals in which a
State, seeking some form of international redress for s nationals,
creates & tribunal to which it. rather than its nationals, is a party.
In that typical case, the State espouses the claims of its nationals,
and the injuries for which it cliims redress are deemed 1o be inju-
ries 1o itself; here, the Government of the United States is not a
party o the arbitration of claims of United States nationals, not
even in the small claims where it acis as counsel for these natonals.

Second, the Respondent State is not here simply in its capacity
as a sovereign State. Rather, “Iran™ and “the United States™ are
defined to include agencies, instrumentalities, and entities con-
trolled by the State—a scope of responsibility far broader than
usual governmental liabilivy. By guaranteeing the debus of juridical
persons not part of the government itself. the two Governments
have here assumed responsibility for private as well as public law
duties. This potentially broad liability is again far more than is nor-
mally comprehended in cases of diplomatic espousal of claims,
pursuant to which States as such generally undertake 10 pay com-
pensation for their own violations of internatonal law,

Third, the Tribunal has been substituted for the national coures
of both countries with a Aexibility not found in either, consist-
ent with its status as an international tribunal established by
treaty. . . .#

By concentrating on the identity of the parties to proceed-
ings before the Tribunal, Chamber Two here obscures the real
issue, which is whether the Tribunal is concerned with public
duties owed by one state to another, or with private law duties
owed by a state to individuals, or with both. As earlier noted,”™
the practice of permitting individuals to file claims before a Tri-
bunal is only a procedural device that cannot determine the
substantive role of the Tribunal. The Chamber’ description of

 hward Mo, 31=157=2 (Mar, 29, 1983),
8¢ mate 30 sufra,
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diplomatic protection is misleading in that it overlooks the fact
that in the classical framework of the law of State Responsibility,
while the claim secks redress for an injury to a national, the
right infringed is that of his state. Furthermore, the responsi-
bility of the respondent state for acts of its agencies and instru-
mentalities under the Claims Settlement Agreement is not
necessarily wider than that in cases of diplomatic protection in
public international law where the acts of such agencies and
instrumentalities would normally be attributed 1o the state. The
important difference here is, rather, that on this view the juris-
diction of the Tribunal extends in addition to the liability of the
state {as widely defined in the Claims Settlement Agreement)
for breach of its private law duties. In the passage from Espha-
hanian quoted above, it appears that Chamber Two is not de-
nying the Tribunal’s character as a tribunal of responsibility in
public international law but is rather asserting the existence of
a further role, that of an arbiter of the private law duties of the
respondent state. The Tribunal is on this view a hybrid tha
rules on the responsibility of the respondent state in public in-
ternational law and on its liability in municipal systems of pri-
vate law. However, even if the Tribunal were ultimately to
confirm that it is performing a dual Function, the difheulty con-
cerning its nature and function would remain unresolved be-
cause if it 15 in fact discharging two separate functions, it
remains essential to distunguish between them.™

THE RELEVANCE OF THE TRIBUNALS
CHARACTER

It is a Aaw in the jurisprudence of the Tribunal that it has, o
date, offered little guidance as to its nature and funcuon and
has failed to identify the exact role it is performing. This is
likely to have important consequences for the future function-
ing of the Tribunal.

The Relevance of Public International Law

If it is accepted that the Tribunal is, in whole or in part, an
interstate tribunal charged with ruling on questions of State
Responsibility, it follows that in fulfilling this function it will
apply rules of public international law. Although the traditional

" See CMI IntL, Ine, v, Ministry of Roads and Trasiportation, Award No. 99 -245-2
{(Dec. 27, 1983), See adro note B supro.



