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"[Tihe iniquity of the father [will be visited] wpon the children 1o the third and fourth
generations.” Exodus 20:5

"Persons whe close their eves on the past cannot watch the present.” West German President
Richard von Weizsicker, 1985

Ask an American what first comes to mind when thinking about the Pacific Theater of
World War II and most likely the response will be the Japanese attack on Pearl Harbor. The
"date which will live in infamy" is still very much branded into the psyche of many Americans.'
Guilt over the atomic bombing of Japan does not seem to loom large.

Conversely, pose a similar question to a Japanese and probably the dropping of the
atomic bomb on Hiroshima and Nagasaki will be the response.” The attack on Pearl Harbor
15 still considered in some circles of Japanese scholarship to have been a fair accompli because
the United States had backed Japan into a corner by emposing an embargo.” Echoing this view.
one former Japanese soldier has stated he does not condemn the Japanese attack on Pearl Harbor
because "we had no choice but to attack.”™ Thus, proponents of this interpretation maintain that
United States had already, in essence, declared war and Japan was merely exercising her right
of self-defense.”

Again, ask the same question to an Asian and most likely the brutal occupation of their
homeland by the Japanese Imperial Army will appear as the answer. In China, the conguest
of Nanking on December 13, 1937, was followed by a period of terrible violence and terror
which is now referred to as "The Rape of Nanking.” It is estimated that 40,000 persons were
slaughtered in "a week-long orgy of looting, rape, burning and murder.”  Similarly, in the

Phillipines, the notorious "Bataan Death March” from Bataan to San Fernando, is often referred



to as indicative of the brutal treatment the Japanese used towards the native population and
prisoners. In this case, 16,000 to 20,000 persons are estimated to have died due o malaria and
starvation during the march.’

As we approach the 50th anniversary of the end of World War II, it is indeed
disconcerting that such divergent views of the war remain and that between many nations and
Japan, most especially between Japan and her Asian neighbors, so much distrust lingers.*
Remarks by a former Prime Minister questioning whether or not Japan was indeed the aggressor
in the war contributes little to the diffusion of such suspicion.” In stark contrast to his
predecessors who often sought to obfuscate responsibility for Japan's belligerence, former Prime
Minister Morihiro Hosokawa made national headlines when he unequivocally termed the war as
one of "aggression."'" That it is now the twilight of the 20th Century and Japais still wrestling
with whether the war was one of "aggression" sustains the perception that the Japanese are
reluctant to atone for past sins. "’

Likewise, the Japanese Ministry of Education's heavy-handed editing of high school
textbooks reflected in its approval of the term "shinshuttsu™ or "advancement,” instead of
“shinrvake" or "attack,” to describe Japan's occupation of China has resulted in predictably
harsh criticism from several countries who argue such an interpretation as a white wash of the
reality.”” Tt is estimated that roughly 200.000[7] persons were killed during the attack on
Shanghai, thus, to term such behavior as a mere "advancement” is ludicrous. "

Yet another example of Japan’s struggle to come to grips with the war has been revealed
in the discovery of human bones that Japanese scholars think are the remains of victims of

torture committed during the war by the notorious Unit 731, of the then Imperial Army’s



medical school, who used prisoners for germ warfare experiments, Reflective of the callousness
that many associate with Japan's historical amnesia in regard to war-time atrocities, instead of
releasing the bones for further research, the ward that has custody over the remains is making
attempts to have them cremated. Furthermore, the national government refuses to investigate.
Only ensuing litigation has prevented the destruction of this evidence of Japan’s dark past.”
Examples such as these have led one frustrated Japanese historian to complain, "I have lived
here all my life, and I know that Japan only talks about half of its history . . . [t]he half where
Japan is victimized.""

Nonetheless, perhaps no issue underscores the brutal nature of Imperial Japan's
occupation of her Asian neighbors than the recent surfacing of the so-called "comfort women”
or "ianfu”. Tanfie is the euphemism used in Japanese to indicate those women who were forced
to "comfort,” (that is, provide sex) the Imperial soldiers during World War II. Rape as an
instrument of terror was also utilized in the Second World War by Nazi Germany and Moroccan
mercenary forces who battled with Free French forces in Italy on terms that would give the
victor "license to rape.”™ As the dissolution of Yugoslavia has shown such behavior is not
wholly uncommon even in the 1990s. The rape of thousands of women has been alleged by
Bosnia and Herzegovina against Yugoslavia (Serbia and Montenegro) before the International
Count of Justice."” However, some consider the systematic forced prostitution by the Japanese
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Imperial Army unparalled in history’™ "in that the government itself systematically planned,

ordered, conscripted, established and controlled the army brothels, and forcibly abducted the
]y

women from the occupied territories and countries using the entire army apparatus.

This Note will attempt to analyze the prospects for recovery of damages against the



Japanese government for the forced prositution and mass rape of these women. Part T will
provide the historical background of the issue as it presently stands. Part II will set out and
evaluaie the suits filed in Japanese count by fony-five Koreans, three of whom were allegedly
torced into prostitution during the war, and eighteen Filipino women. In addition to the legal
basis relied upon in the actual complaints, the government's response, weaknesses in the
plaintiffs” claims, the Japanese courts’ posture towards past similar claims, and other potential
grounds for compensation will be examined below,

It is the author's view that the Korean and Filipino women's claims will most likely not
prevail m Japanese court. However, it 1s also beleved that imcreased mternational pressure
teamed with the present litigation campaign, and the fact that now incontrovertible evidence
exists implicating the Japanese government's role in establishing such a system of mass rape,
will ultimately force the government to capitulate and pay additional reparations to these victims,
irrespective of the judicial outcomes. Indeed, a precedent has already been set by a claim for
war reparations made by Taiwanese nationals who were forcibly conscripted into the Japanese
Imperial Army.™®  Although it must be underscored that the enacted reparations bill
appropriated substantially less monies to the Taiwanese nationals than had been appropriated 1o
similarly situated Japanese war veterans and their bereaved families.” Consequently, a similar
"solution” in the comfort women case would further undercut the already weak credibility of the
Japanese government in its posture towards past war-related behavior.

Thus, although there i1s ample room for doubt regarding the probability that the former
comfort women plaintiffs will prevail in Japanese couns, a concented litigation campaign, linked

with intermational pressure and perhaps increased pressure from Japanese civil liberties and



women's rights organizations, will play a key role in ratcheting up the pressure upon the
Japanese government to equitably and justly right one of the most egregious human rights abuses
in history.

{. Historical Background

The systematic forced prostitution of women by the Japanese govermment began as early
as 1932 and continued to the war's conclusion in 1945.* Tt is estimated that between 80,000
to 200,000 women were forced to serve the Japanese military and their numbers, up to present,
have included the following acknowledged nationalities: Korean, Filipino, Chinese, Indonesian,
Burmese, Dutch, and Japanese. ™ Conscripted women ranged in age from 13 to middle 20s,
and of these it is thought that Korean women made up about 80% of those enlisted.™
Historians estimate that less than 30% of the comfort women survived the war.™

Instituted after the Shanghai Incident in 1932, the Japanese government’s three
justifications for necessitating such a system: (1) to prevent the Japanese soldiers from raping
the occupied areas’ citizens, thereby ensuring public peace in these places; (2) to prevent a
venereal disease epidemic: and (3) to counter potential espionage activity that might be
implemented by having women from the native population become involved with Japanese
soldiers, thereby obtaining secret information in return for sexual services and then turning that
information over to the enemy.™ Initially Japanese women were sought, bui they were
reluctant to go to the frontlines where fighting was fierce and those who seemed interested
wanted money for their services. Also, these women on the whole were older, and some already

had contracted sexually transmitted diseases so they were deemed to be less appealing to the



soldiers. The Korean women, however, did not present these problems, Because most young
Korean women had not before engaged in sexual intercourse there was less danger of disease
and their youth made them more appealing sexually.”  Additionally, because Japanese did not
consider a Korean to be of the same status as a Japanese national, there was less of a social
conscience preventing them from forcing the women to go to the battlefront where they might
be killed.*® Lastly, because most young Koreans did not understand the Japanese or Chinese
languages (the policy was initially adopted during the invasion of China), the probability of
effective espionage was greatly diminished.” Most historians regard 1937 as the year from
which the comfort houses began to be systematically instituted. It was in this year that Japan
began its full-scale war against China, when roughly 800,000 Japanese soldiers moved into their
neighbor,™

The accounts of what these women endured is bone-chilling. One former comfort woman
recalled that on some days "she was required to have sex with 30 to 40 Japanese soldiers,
interrupted at times to witness the beheading of Chinese soldiers.””  Although the Korean
women sent were to be "gifts to soldiers of the Imperial Army"," soldiers referred to the
women as "public toilets,” and recorded them on military supply lists under the heading of

ammunition,

According to "comfort station regulations.” use of the comfort stations was
limited to military personnel, condoms were uwsed, and time was limited to 30 minutes per
person.™ Fees were often based on nationality: "one yen for a Chinese woman, one and a half
for a Korean woman and two yen for a Japanese woman."* Not surprisingly, any woman who

resisted was beaten.” To suppress the symptoms of venereal disease, women were given

weekly injections, yet despite these precautions many victims contracted diseases and lost the



ability to conceive children.” Those who ultimately contracted venereal disease were left like
rubbish or they were killed. As a consequence of such behavior, many present-day Korean
activisis have interpreted Japan's behavior to have been one of systematic and intentional
genocide. ™

It is important o recognize that the discovery of the former Korean comfort women
occurred against the backdrop of already-strained and at times antagonistic relations between
Japan and Korea. Much of the present tension owes its origins to Japan's 1910-1945 brutal
occupation of Korea.™ As is well-documented, the Japanese expected nothing less than
complete subjugation and attempted to wholly assimilate Korea into Japan. Thus, Japanese
became the official language of Korea, Koreans were forced to adopt Japanese surnames, and
Korean culture was for all intents and purposes abolished during this time period.®
Additionally, the pervasive discrimination against long-time Korean residents of Japan has been
a constant political irritant. The colonization policy of complete assimilation was still, until just
recently, manifest in Japanese domestic naturalization practices. Although Japanese law has
certain requirements like other nations to become a citizen (such as a residency requirement),
the naturalization law required as a precondition to naturalization the applicant adopt a Japanese
surname. This provision of the Nationality Act was interpreted to violate Japan’s international
obligations and thus recently revised.*’ However, the government still "suggests” that when
one applies for citizenship that one should adopt a Japanese surname.*

Another point of extreme contention has been the Japanese legal requirement that all
resident aliens above the age of sixteen years old be fingerprinted for registration and this must

be updated every five years. Not surprisingly, because fingerprinting is required for criminal



suspects, many legal residents have been highly critical of this practice.* Thus, in part due
to such nefarious practices, "Although almost ninety percent of Korean residents in Japan are
second-, third- or fourth-generation Koreans, the overwhelming majority do not possess Japanese
nationality."*  Additionally, continued discrimination by Japanese against the Korean minority
residing in Japan has marginalized Koreans into manual labor jobs and illegal activities.™
Against this history of tense relations, on March 29, 1993, the Korean government
announced a compensation plan for about 140 surviving former comfont women. Those who are
still residing in South Korea will receive a 56,400 lump sum plus 5250 a month, while those
residing abroad will only receive the $6,400 lump sum.* This gesture may in part be due to
the fact that the Korean government arguably bears some responsibility for the failure to pay
compensation. Notwithstanding actual knowledge of these atrocities, the Korean governmenti
did not publicly raise the issue of compensation for these women during the fourteen years of
normalization negotiations that ultimately consummated the 1965 reparations agreement.*
Because the Korean comfort women issue has received the bulk of the media attention,
the Filipino experience is not as well known, Two days after the Japanese attack on Pearl
Harbor, the Japanese invaded the Phillipines. Just as in Korea and China, "comforn stations”
were set up where Filipino women were forced into prostitution.®® However, when efforts
began to locate victims of Imperial Army atrocities, most of those who responded were victims
of rape or had witnessed the murder of their family. Hayashi Yoko, one of the Japanese lawyers
representing the Filipino claimants, notes she has only spoken with one victim who was forced
to serve at a military comfort station.” Takagi Kenichi, leading attorney for both the Korean

and Filipino claims, notes that there are two significant differences between the former Korean
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and Filipino comfort women: (1) in Korea (at that time a colony of Japan's) the Korean women
were sent throughout China and Southeast Asia as "comfort women;"” whereas in the Filipino
women's case, the women were forced to serve as "sex slaves”™ only in the occupied Phillipines;
(2) the Filipino women in addition to being raped were often witnesses to the murdering of their
families and other atrocities. Continued fierce resistance by Filipino guerilla forces, brazen
opposition by Filipinos against Japanese rule, and the subsequent recapturing of the islands by
the Allied Forces meant that the islands were under persistant seige despite Japanese occupation.
Thus, the Filipino women were subjected to crimes more common to what might be expected
in the battle field - an experience much less common among the Korean women who had been
under complete subjection by Japanese from 1910 Sadly enough, despite the testimony of
Ester Garcia Moras, a Filipina, and others who testified to the International Military Tribunal
for the Far East (IMTFE), the issue was not taken up by the Tribunal.*' The only tribunal that
punished perpatrators of sexual slavery was a Dutch Military Tribunal set up in Indonesia and
often referred to as the Batavia trial. Here, ten Japanese soldiers were prosecuted for treating
35 Dutch women as sex slaves in the Dutch East Indies which is now Indonesia.™ Although
there was evidence of similar actions directed towards Indonesian women only the crimes
committed against the Dutch women were prosecuted. ™

For a number of years after World War II the existence of the comfort women issue was
widely known among Japanese.™ Nonetheless, it was not until the mid-1970s that two Japanese
writers [names] wrote books on the comfort women entitled "Military Comfort Women™ and
"The Emperor’s Army and Korean Comfort Women,"” respectively: thereafter this well-kept

secret came to the forefront.™ Thereafter, [korean writer], a Korean professor, who had
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conducted ten vears of research on the comfort women had the results of her work published in
a Korean newspaper in January, 1990, These publications teamed with increasing independence
among Asian women and demands for more equal rights combined to bring the issue to the
torefront. The Japanese women's movement, which enjoyed one of its most notable victories
in the Spring of 1992, when a plaintiff prevailed for the first time on a "hostile environment”
legal basis for a sexual harassment claim,™ also teamed-up with other Asian women to push
for recognition of this atrocity. Several prominent female Japanese Diet members, including
former Socialist Party leader Doi Takako who was the first female leader of a political panty in
Japan, vigorously began to question various ruling party cabinet leaders during question time in
the Japanese Diet.™

Over the past few years as the account of such actions unfolded the Japanese government
consistently stonewalled, acknowledging in May, 1990, that such brothels indeed existed but

maintaining that they bore no imprimatur of government action.*

The official government
response to calls for examination of this issue had been that previous investigations uncovered
no credible evidence and the general consensus was that all incriminating evidence had been
burned by those involved.” Notwithstanding government denials, having stumbled across
evidence implicating the government's involvement in running the brothels, a Japanese historian
Yoshimi Yoshiaki was able, in a matter of days, to marshal enough evidence to force the
lapanese government to recognize what for six decades had been a buried fact: responsibility for
the forced prostitution of thousands of women.*™ Cenain evidence also links Emperor Hirohito

to the government brothels; he promulgated Imperial Ordinance No. 519 in 1944 which

established a legal basis for recruiting comfort women."'
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Coupled with Yoshimi’s evidence are confessions by former soldiers, most notably
Yoshida Seiji, who were involved in the rounding up and transferal of the women. Noting that
he often separated women from their screaming children before shipping them off to the brothels
he has stated, "It was just like kidnapping. It may be the worst abuse of human rights in Asia
in this century."® Confronting this growing mountain of evidence, the Japanese government
finally recognized that many comfort women “"were recruited against their own will . . . and
that, at times, administrative/military personnel directly took part in the recruitments, "
Despite this acknowledgment, the government still maintains that the issue of reparations was
settled in the 1965 normalization treaty where Japan provided Korea $300 million in economic
development and $500 million in so-called soft loans.® With respect to the Filipino comfort
women the government has made the same argument pointing to the reparation agreement
between the two nations. Former Prime Minister Miyazawa in one of his last official acts
recognized government condonation of the brothels but stopped short of describing the systematic
rape of these women as a war crime.™ In addition to the Japanese and Korean governments’
reluctance to discuss these war crimes, another reason the issue has remained clouded for six
decades is that in the strictly rigid Confucian society of Korea the virginity of a woman is
considered to be sacrosanct. Consequently, these victims, perceived as stained, often did not
rejoin their families, marry or discuss the horror they had endured.*

To date, there have been at least three law suits filed in Japanese courts demanding
payment of war reparations for these atrocities of mass rape.*’ The one which has received
the most publicity was filed by 45 Korean war victims, including at least 3 former comfon

women, demanding $5.6 million in damages.*® Also, on April 2, 1993, 18 Filipino women
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filed suit demanding from the Japanese government an apology, an admission of guilt, and
$175,000 for each victim.™
f. Presemt Litigation in Japan

As is well known, "full-blown internationalization of human rights came in the wake of
Hitler and World War IL"™ Indeed, that the plaintiffs must even be forced to wrestle with a
legal basis to undergird a claim that rape violates international law is strong testament to the
sorry state of affairs during the prewar period. As two writers have noted, sexual atrocities have
been “inadequately prosecuted and [have been] largely invisible in the history of international

T

law. Even now, the solidification of rape as an egregious violation of international
humanitarian law is arguably still incomplete.™

Thus the first hurdle the comfort women litigants must overcome is the powerfully
appealing argument that it is unjust to apply postwar human rights legal norms to prewar
conduct. As result, the Filipino plaintiffs, but interestingly not the Korean ones (for reasons that
will be made clear later), have sought to undergird their claims on a 1907 prewar intemational
humanitarian law convention, which Japan was a signatory to and may be construed to proscribe
rape, torture, kidnapping, forcible deportation and the like. Likewise, the legal doctrine of
"crimes against humanity,” relied on principally by the Korean plaintiffs arguably provides a
legal grounding for a compensation claim.

Assuming a substantive legal basis can be pinpointed, the litigants must then get over
another hurdle: their individual civil claim must be proven to survive subsequent peace treaties

entered into by their respective governments with Japan. This indeed, frankly speaking, will

be an arduous task especially when these factors are teamed together with potential procedural
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South Sakhalin and the Kuriles and other islands. Japanese prisoners of war were detained
thereafter and dispersed in about 2,000 camps located within the U.S.5.R. Most were
repatriated in 1946, but some were detained to as late as 1958, It is estimated that of the
700,000 POWSs in Siberia roughly 60,000 perished due to malnutrition, starvation, and the severe
cold,***

In this case, former POWSs detained in Siberia brought a claim against the State of Japan
for damages [based on what law?] suffered during their period of detention. The court, after
examining the practices of other countries in regard to measures for compensation, rejected the
plaintiff’s contention that customary international law obligated a State to pay compensation to
its wounded war veterans.”” The POW case was also considered a matter only within the
purview of the legislature; thus, even in with its own nationals, the Japanese judiciary has shown
a clear reluctance to entertain cases demanding damages that flow from its World War 11
atrocities.

There 1s a plausible argument that if in the comfont womens® case the Japanese judiciary
were 1o find the system of forced prostitution employed by the state of Japan during World War
IT to be a violation of jus cogens, then application of the political question doctrine is proscribed
because “peremptory norms are mandatory and do not allow courts to decline judicial review,

(1t] is ipso jure a legal, not a political question."** The advocates of this view argue
further that "[e]ven under unusual circumstances (national security, war). jus cogens norms are
not subject to derogation.""” Despite the power of this argument, it is unlikely that the
Japanese Supreme Court, in the wake of its recent opinion refusing to adjudicate the

denationalized Taiwanese soldiers’ claim, that a lower court would be willing to adopt such an



independent approach,

Of course there is always the remote possibility that a judge hearing such a case of
egregious human rights violations may abandon obdurate legal doctrine and judge from the
perspective of equity. There is at least one notorious case in modern Japanese legal history
where judges have employed such a technique. Japan’s so-called Big Four Pollution cases that
began in the late 1960s and continued through the 1970s offer lessons to the comfort women
litigants. The plaintiffs in those cases, all the victims of pollution, faced formidable legal

obstacles and at that time "few lawyers were optimistic"'*

about their prospects for
compensation. However, the judiciary significantly relaxed the tort doctrine of causation to
provide a legal cause of action and awarded judgments valued at nine times the amounts
stipulated in prior mediated agreements.*" The lawyers attributed this surprising success not
only to a concerted legal campaign but also to continued political action that was manifested in
Japan’s vigorous anti-pollution movement in the 1970s, Japanese legal scholar Frank Upham
states: "[T]o them legal victory would have been impossible without the strength and vigor of
the extrajudicial activity accompanying the litigation.™ Moreover, he suggests that the
Judiciary was compelled by the litigation's moral dimension and concludes that "the judges oo
were caught up in the moral momentum of these cases."*'  Thus, the combined forces of the
current hitigation campaign, a growing sense of moral outrage among Japanese citizens, and
stepped-up  international  pressure™ may indeed propel the litigants over otherwise
insurmountable legal obstacles. Government-sponsored mass rape of thousands of women would

surely provide an otherwise reluctant Japanese judge with the paradigmatic case to jettison rigid

legal doctrine for considerations of fairness and decency.™
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Nothwithstanding this glimmer of hope, it must be recognized that the Big Four Pollution
cases are the exception that proves the rule and if the forementioned national security and war
compensation judicial opinions are a harbinger of things to come, the comfort women plaintiffs
will be destined to seek justice from the Japanese Diet rather than from the judiciary.
Unfortunately. based on the Taiwanese condolence money precedent, the Japanese Diet’s notions
of "justice” merit extreme skepticism.

i1l Conclusion

As can be seen from the above discussion, an objective analysis of the Filipimo and
Korean comfort women's complaints leads to the unsatisfying conclusion that these plamtiffs
encounter a number of potentially insurmountable substantive and procedural legal obstacles to
their quest for compensation from the Japanese courts.”™ That the contemporary international
legal regime 15 inadequately equipped to provide such a remedy to these women is surely one
of its single greatest failings this century. An intemnational legal system that makes piracy a
violation erga omnes but fails to provide redress for mass rape - which has been a perennial
problem during war or occupations™ - is a moral outrage. To dismiss this tragedy as simply
a quirk of history would be a great mistake. Rape as an instrument of terror is not only a matter
of the past, it still occurs today. Likewise, contentions that these women unfortunately slipped
through the cracks solely because their pre-World War II suffering occurred in absence of a
hardened corpus of imtermational human rights law and that contemporary international legal
remedies would support such claims should be greeted with skepticism, because even now the
international criminalization of enforced prostitution and mass rape does not unambiguously

sustain a cause of action.™ That this state of affairs has continued for so long underscores



and bolsters the arguments of feminist legal scholars who have criticized international law for
its implicit male bias and lack of empathy toward the plight of women.*’

Special Rapporteur Theo van Boven in a recent study evaluating the right to compensation
for victims of gross violations of human rights made the following concluding comments:

A common trend in this review [has been] the wish of the nations
concerned to disassociate themselves from the serious assaults on
human dignity perpetrated under previous regimes and to undertake
responsibility for providing redress of the wrongs committed and
reparation to the victims. At the same time national law and
practice also show some fundamental shortcomings because of the
limited scope of the measures taken, It appears that large
categories of victims of gross violations of human nghts, as a
result of the actual contents of national laws or because of the
manner in which these laws are applied, fail to receive the
reparation which is due to them. . . . [R]estrictions in the
definition of the scope and nature of the violations; the failure on
the part of authorities to acknowledge cerain types of serious
violations. . . . the restrictive attitude of the courts; the
incapability of certain groups of victims to present and 1o pursue
their claims; lack of economic and financial resources: the
consequence of all these factors, individually and jointly, is that
the principles of equality of rights and due reparation of all victims
are not implemented.**

This report covers nations with such horrendous human rights records as Guatemala, El Salvador
and Uganda, but what 15 striking is how appropriate the comments are with respect to Japan's
posture towards the comfort women. One would think that Japan would not want to become a
member of this is club of countries, but if the present attitude of the Japanese government
continues the parallels are undeniable.

Unfortunately, these litigants are most likely destined to seek payments from a Japanese

Diet that has displayed stingy characteristics (what Japanese term as kefchi) when appropriating

funds to non-lapanese victims of conscription. If the Diet takes a similar approach in the
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comfort women case, one could predict that its resolution of this unconscionable injustice may
itself’ perpetuate the injustice and engender more distrust from Asian countries occupied by the
Japanese. So, as pointed out earlier, although a recent survey of Japanese national politicians
showed overwhelming support for legislation to appropriate monies for the comfort women, the
real test will be to see how much is appropriated.™®

It bears mentioning at this point that on issues of gender equality, Japan in the past has
displayed acute sensitivity to international criticism and pressure. For example, the passage in
1985 of the Equal Employment Opportunity Law (EEOL) was in large parl attributable to
international pressure. The forces of the United Nations International Women's Year in 1975,
the United Nations Decade for Women (1976-1985), and Japan’s signing of the United Nation's
Convention concerming the Elimination of All Forms of Discrimination Against Women in 1980
together impelled the ultimate passage of the EEOL.™  As one author pointed out,
"International pressure - or, more accurately, what Japan perceived to be international pressure -
was a direct stimulus to the passage of the EEOL."™'  Thus, the fear of being branded a
pariah by the international community will do much to hasten the passage of a compensation
package, if such pressure is applied concertedly by the European nations and the United States.
The crucial role intemmational pressure is likely to play in leading to a favorable settlement for
the former comfort women is evinced in attorney Takagi Kenichi's writing on this issue: "I urge
you, the members of the international community, to cooperate with us by putling pressure on
the Japanese Government to take appropriate action, "

Additionally, another significant factor coupled with continued international pressure

contributed to spur enactment of the EEOL: a concerted and successful sex-discrimination
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litigation campaign. The sex discrimination plaintiffs, like the comfort women plaintiffs, faced
tremendous legal barriers yet ultimately prevailed. As Frank Upham notes, "In spite of daunting
doctninal problems, the plaintiffs attacked progressively more subtle and indirect methods of
discnimination. . . . The process culminated in 1985 when the Diet passed without serious
amendment the . . . Equal Employment Opportunity Act, which statutorily prohibits a wide
range of practices, . . "™

Consequently, the comfort women cases are strikingly similar to the campaign to enact
an EEOL as well as the earlier-mentioned Big Four Pollution cases.™ Undoubtedly.
continued coverage and dissemination of information about these war atrocities and the specter
of becoming an intemational outcast will push Japan towards enactment of compensation
legislation. The present litigation, while unlikely to be as successful as the sex-discrimination
campaign or pollution cases (unless the judiciary, perhaps compelled by a moral dynamic of the
case, markedly eases its standing requirements), nevertheless plays an important role in
expediting a political solution as well as educating the Japanese citizenry - and the world - about
this long-kept dark secret.

A legal maxim states "ubi fus ibi remedium” or "There is no wrong without a

remedy. "

To deny these women compensation would be a perverse twist on this
maxim.™ Further, to run the risk that these types of crimes - occuring even today in other
parts of the world - might go unredressed is callous and must not be tolerated by our

contemporary imernational legal system.
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David Alan Boling*.

[san fran dispute process; korean gov’t could invoke arb process; seize assets; stare decisis]
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Statutory Limitation to War Crimes and Crimes Against Humanity, U.N.T.S. 74, See Roben
H. Miller, The Convention on the Non Applicability of Stanwory Limitations 10 War Crimes and
Crimes against Humaniry, 65 Am. J. Int’l L. 477 {(1977). The gist of this convention is that
a municipal law statutory provision is inapplicable to any of the enumerated international crimes.
U.N. Doc. E/CN.4/906. Although Japan, nor the United States, has ratified this convention it
may be considered to now be within the corpus of intemational customary law. Similarly, one
lawyer has argued that because rape may be considered to be a jus cogens violation, normal
statute of limitations norms are rendered inapplicable, Karen Parker, Jus Cogens amd
Compensarion for War Crimes at 4, 9 (paper prepared for the Symposiwm on War and Human
Rights: Legal Analysis of Posr-war Disposition, Japan Federation of Bar Associations, December
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10, 1992,
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B, Id. at 111.
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82, See supra notes  and accompanying text.
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85, [d. at 114,

B6. Id. at 114.

87. Id. at 115.

88. fd. at 115-16.

89. Id. at 116-17,

90. Id. at 130-31.

91. civ pro rules

02. Kini no Toben (State’s Answer) at 8,
93, Id. at 8-9,

“4. Hague Convention. It has been maintained that because the 1907 Convention is parnt of
international humanitarian law which also falls under the rubric of jus cogens or "peremptory
norm” that violation of international humanitarian law is a jus cogens violation. Karen Parker
& Lyn Beth Neylon, Jus Cogens: Compelling the Law of Human Rights, 12 Hastings Int’]l &
Comparative L. Rev. 411, 432-35 (1989). If held to be so, this could provide the Filipino
plaintiffs a number of procedural advantages, [Id, at 443-456,

95. Anicle 3 Hague convention
96. See Forced Impregnation, supra note at 7,

97. Philippine "Comfort Women" supra note at . It has been noted that this honor
component is a problematic concept as the notion of honor has not usually been the victim's
honor but the victim’s husband or male relative’s honor which is violated by the act of rape.
To continue to use the rubric of honor is unsatisfying because it implies "that rape somehow
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stains (dis-honours) its victims." Forced Impregnarion supra note  at 19-20.

08, The 1949 Geneva Convention No. IV Relative to the Protection of Civilian Persons in Time
of War, Aug, 12, 1949, ant. 27, U.5.T. 3516, 75 U.N.T.5. 287.

99, Id. at ant. 27 (emphasis supplied).
100, 1977 protocol Geneva Convention

101. See also Meron, supra note at 425-6, The Korean American Coalition on Jungshindae
has argued that the United States government bears "a heavy responsibility for the current
attitude of the Japanese government." Due to the impending Cold War the United States
government shortened the Tokyo Military Trial, focusing on the war crimes committed against
Americans and Europeans while "ignoring deliberately the vast war crimes committed against
Asian people. Notorious Japanese war criminals were left untouched and allowed to emerge as
leading members of the Japanese society after the War." Korean American Coalition, supra note
at 2. Likewise, with regard to the Allied Nations® responsibility, one human rights advocate has
noted, “[m]ost of the revealing documents detailing the existence of comfort stations and the
conditions of the comfort women were taken by historians and researchers to the Washington
War Archives." Sajor, supra note at 4, This advocate correctly concludes, "[I]t is distressing
to know that the Allied Nations did nothing for the comfort women when they clearly knew of
their existence.” fd.

102, Philippine "Comfort Women " supra note  at 58,
103. Hague Convention art. III.
104, Id.

105. Philippine "Comfort Women" supra note  at 58, Notably, in the present form of the
complaint, the plaintiffs fail to raise two other provisions of the convention that would bolster
their case. For example the so-called "Martens Clause" specifically incorporates customary
international law into the treaty, and thus by ratifying the convention Japan obliges itself 1o
follow customary intermational law norms. The Clause states:

Until a more complete code of laws of war has been issued . . | in
cases not included in the Regulations . . . the inhabitants and
belligerents remain under the protection and the rule of principles
of the law of nations, as the result from the usages among civilized
peoples, from the law of humanity and the dictates of the public
conscience.

Hague Convention, 8th preamb. para. (emphasis supplied) Additionally, the plaintiffs do not

cite language in article IV which states that prisoners of war "must be treated humanely.” Td.
at Article IV, This oversight may be in part due to the fact that Japanese courts permit liberal
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Materials at 692 (1993).
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139, the const before the treaty The Constitution of the Republic of Korea an. 22(3) (1980)
states: "Expropriation, use or restriction of private property for public necessity may be made
by law, but compensation thereof shall be paid. Compensation shall be determined by law in
fair assessment of the common benefit and of the interests of persons involved." The
Constitution of the Republic of the Phillipines art. 3, § 9 (1990) provides: "Private property
shall not be taken for public use without just compensation. "

140, E. Allan Farnsworth, Contracts § 4,28 (1990). "unreasonably favorable” terms “an
absence of meaningful choice" see U.C.C. 2-302 (1) and Comment

141. See supra note and accompanying text.
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143. Vienna Convention On the Law of Treaties, May 23, 196%, U.N. Doc. A/Conl. 39/27
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151. Settlement of Claims, supra note  at  (emphasis supplied).
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2/L.12/Rev.1.
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172. See supra notes and accompanying text.
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222, The Korean American Coalition on Jungshindae has had a petition campaign urging that
Japan should not be admitted into the United Nations Security Council until properly addressing
the issue of compensation for the former comfort women. Korean American Coalition on
Jungshindae, An Appeal o the United Nations. An advocate for the Filipino women has made
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