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128) Catharine A. MacKinnon, Toward a Feminist Theory o the State, at 224 (1999);
Wildman(2000:1805) o] 4] #j21-&-
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Baxde @A #4, 53] oA FHslEAY BI7RAglEE o] #AIE AT = §l
ok AEe] asel BEAS B a4F BAHoE P THAES BHo=E e 2
H Hole Hdolrt 2318 o3 Alzk} AES wilAslaL ATuke, 199%b). FRUE e}
o] Il o] APS HFshe Aeo] o} oJAde] Al dojE B3l 71Ee] ] o
HAAE AMEA T8kt ke el Aok Scottasg)e] AXNS, /99 A= A7, 18]
2 ot MFEA AR Jidel EEe AL V1Ee BAIF oz AER] g w4
9] AFE 71A 9= Aotk

oj7)xe] ofAdolgt WFel 1 ofAde) AL HAZ oA FEZ0]R] ARt FAl] K
22 collective) Aotk “FAE] HEHOZ AL o] AoIFQI ARRY olEh= Scott(1991
o] W o] # HojFEr) o= o= AYE w1 2ujolxe] Aol IHHAE LA, H
Zolghs @ AAPE FfEe e X¥she UF Aol NAAA SAol FHE (Sott,
Hetol] wlE ofsfiElojol Stk RS o]

oy el Wgeka, e B, ulh ATAY o) Alzyolg susE Wete] o))
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AHo] & o] g, A, TS oRA Hell Wil om 2Asl el JATAEE =
5& & el B3 #AE A7IRtaL AR Foke g5 B Ae 7 Bt 9
22 g, b AlmshEA] g Bk ARjolH SAmm Yl o] EaeEhe 2 E S
oge] P, AP, 35, 2 7R 5ol ARe] B2 Zlolv 1 Alo] o wigt
wet 1 o] deiivks S AA

o] Aol it 9d4de] A7 AEAsexual autonomy)Z 5] S (bodily integrity) S HaHSH=
BE A AT F =S oAe] A1At dojoll 7123 3F Ap1agdst Mol e
TR F eA O 73S RS Beja Ik o2 S8 vt A 2ol d5ehe
Hel Aupollr Z370F aiMe] RS e Mol AR wisle] TAIF R HES
Zlelek. ol2igh Hs} LollM S Sy TAAQ AP wEks T 9 A
o gtel g el Edel BAE Zoks Aol

A7l W AR AR SAS Eepd FAIAR] wsle] WEkes Al Qo
ok 2 gkl 7S] FARAES TAAQ ARdOIM 283 o, Feiido] of Al 3]
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o] “HIES TR SO Felgel oA ANl s B
793} Qlofoll 7128 Felge] o] Bl FRsIAE Aviuela Fk
Zo] TR PSS B TR WS B o, 1 Pelse sRKR AljEe.
2 wAA) ol AIEY TeAtte] Al SAIZT:

B. mlEolAle] 78 TAL0] B A shaje) wat

7wl Zh o] APy e} Hiskel oS sidsl = Friele] dae) HslE B

HaL ok PSR 19700 SRkl @A HrjUsESS] WY fse SOl A B
1 A RS siash] A3 ATt ofFollo, ol W= WkE -t F4
OJRUAE, 15 AR WslE - o] EAslstt

15 AU Z(common law)ollX] TS HH R Al 71A]9] T sl HejE|o|A]
Stk 73R (force), H1E-2(without consent/nonconsent), 1231 4374+ (sexual intercourse)©] IA10]
CHMacKinnon, 2001b:801). SFAIRF St Z4zke] 3 @338 of9A| Xl wdkeh=A], 1eal
od @45 F2 uEfsleAd teide 254 Aot Uk dlE 0], wAA
BEA AHE SR AR, VB, Lol B, We Sl dAlE A
S FABK] sHAIRE tiA JA] “Eol7F EARTAL ARtk Harjle] S FRiew
JHGH NS Bl S axdolnh. HIIFs, gk Algte] +A3] 22 ofelr} fiidsiiEt

T O AbelA Audll BFetes AT o = olfE, Al AAE ARk At
FH AES A% AR A3 of7ixe wlakle] Jelrte] HIEelE IXF=Te] o
5, Jaliabe] X, 32 oo K|yl thek HAIA eel ¥k SIS AT a7 EA] etk
Folvt L7 7B HIEeARl A AAE A, A= SA7F sk H
Y5 d5elor & A mwWm) i Feldivla AR $e A7 g A
(unreasonable) O] ATH= AREo] FHEsol & S @7jItE 11 2] tIFHES] FHels o, AeEy
o}, vlElelus, AT FolXe o8] AHI HIFe] BFES HoFolof dtjal &
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TRk, 0012 olefF Aol F= A4l Fie] Aelo} Ao} olAe) ol ofw
seelerlel tigh 7k o] 2ol whEe] wasks Rolrh <ol Folol g a4 2 weke
mjzolA 77ke) A wisle] Folrlw st

1. 19704C SHo[H : MaeH I S35e?ie| 27

197038 SHkel wl= AR Bl o RERA|TE XAFI5e] kel thdk e |
S ARBhE Aotk BA WS d7Ee] T8 el ool HIES monconsent) &
ke Hlol "o the utmosty” 3R] AFE A7), FET Wt 2L ol
Jjsiare] “Hhgte] AR 2 GRS o wol a7ESithe Aol 5, Wl Al
O3 Aol F91 el <J3h W]l o del] thih AR 7 Adezds AAs] a8A
= A0 Estrcih, 1995:79-89). ©] 7HTHRRe] Aol At} Hle] 8= 19509} 19601

of ol2x} Unkzo g Al 0] Aezlog tAHTKtelZ, 87-9). 1eu A

O

©

129) Reynolds v. State, Neb. 092, 42 N'W. 903904 (1830)(¢34d2] ‘H]& & Zzke] e a7ioz 3l
“A gL HgtololoP'st)); Broun v. State, 127 Wis. 193106 NW536 (1906)(I|eix7F Z8-3] 2R3l
o] Wijjex g THehA] K3k A o2 FaRle FETAS Ik o] u WAl “Highe]
A3 S ou)sh); King v state, 210 Tenn. 150158, 357 SW2d 42451962)(“74A]2 0.2 ebeg] A}
TEZ YA EHe 7139351e] e Asful Soist AA1F sjjetl] gk Feeos A%
S H1E 7K J1ed & EE WYoZ AP AEslolof 3tL”); Pegple v. Dolring, 39 NY.
3334 (1874) ("ARAlelAl 1-dvket Fev) o] 9lg uf, o] 7} sl <hettal AJZshd
A A A vk e ool s ¢ AR A YA AR g, 1
W7k AA o= wX RS &3 Aolgtas & 5 §IA k8717°); Perez v. State, % SW. 10361033
(Tex. Crim. App. 1906) ("HIE @rizte] ZAAgo] ARHATH s, whof ofdo] 28 gsollx]
3 = Qe BZE IS g AR gerhd 23S EHE AEE 4 oF) (Estrich, 1995
MacKinnon, 2001b; %=, 2003014 Ao1E, === 0184}

130) State v. Dusenberry, 20 SW. 461 (Mo. 18%2) (164121 F|&lxp7} s 3ella] shad Algdel] s 7+
2 Fo 93l AxEst AR FEol o8l A=t AdEle] oJAdolAl A= A 8EA] Y=
oh; Hart v. Commorwedith, 131 Va, 726729 (1921) (3<ldAdo] wielod S 7ntale]al Al=glont
ulgof 13l AR FHoiske] Agkazie] tisk dgel fith 55 2T A (Estrich(1995)9014 AIQ1-8)

131) Statterwhite v. Commonwedlth, 201 Va. 473111 SE2d 80 (1960) (“eJ=xp7} Aglo] £X gl A7+
B AR S8 7PAE Folgla $d o e sk Aol $A14 dS Hulsk S8 A3
2 QT ER] =), Pegple v. Tolladk, 233 P2d 121 (Cal. App. 1951); State v. Herfel, 39
Wis.2d 513518-19, 182 N.W.2d 232235 (197D)llA B Hulgke] Agks Q781K ka1, Aoj4 A&
o] Hukzel Aol 24t BT Note, "Towards a Consent Standard in the Law of Rape”
in University of Chicago Law Review, 43 (1976), at 620; id, atl27°14 #}1-&-
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o] SfhENEA] ool MBS 2] IR AZaLel tHe 977} TS Pl
ARl AHARBS S Ashte FH Shle] o8l beyond a reasorabie
doubt) FFO] TG Weke] o] EAfsok Sk olol Wal WRHe] S the sl el
FHBAL ) TP TshAe] 200] FFwolol Pk aTEICHR), WU oby
of HIES] SKHEAE Yo 7k Ul o BoIsA sked Mol o 33
o FA@aNE LTS, olzle] FEHolof TshAe] HIFS] Sk welel] ofs Alzid
. oleid BAFaglole ST 210, siAeh 7 R whde] APy ofu ohe}
AA0] SfiAle] FWolt AHIAE Tk, 5g. Sssh Faie] ol
A, 53] ol5e] 3 e oiRE Fad FEazol
oleie Fazie] a7 o] TS} Rie] T ofelslela e Sejiith 59
AeAle] Aol YA T JFsAel e WA walsle Tle) S ol

sz o] a7l o) HR1E RFEAS 1] ofFrfse)etalE, 119111). ©= Ho| oAe]

132) M=o, Hdle] 5= Auadol = o]efdt Fgado] Fadog H8EArkid, at 97).

133) Stewart v. State, 145 So. 162 (Ala. Ct. App. 1932) ("SeiA7} AR A4S 248t 4= gl 7]3]9)
AR A Fof| AE K] F3F Zl ZA7F ahe] JAAel oSz L) E AxT Zd, at
115)

134) o]&3t g=a A0 3k 7= Barker v. Commonwedith, 198 Va. 500, % SE2d 135 (1956)<14]
3] HoRioh MxYol Har e, w2 FAFAIA T @RE tht WAE oeiR] @A os
o] apol| FEg FsAt ATkS Gk ARAedA, o] Fjslirke] Flo] “QIxke] Ao Rksk= Aol Ul
Aoz AYA gle Aoler FxEx] Fk Biak opgl “miske dHol XA oln] oz
YRS B e el dis] ‘s sk A4 ofglo v ] ofee 23]y
Q17te] 7ol flule AES drhe olf= fERES F1FKid, at 10D).

135) A} wiEeAdd S =7t A=) ol 1 o= Titus v State, 7 Bast. 132,133-134
(Tenn. 1874) (“ZF3] HHIAA| k2 =8k 2] Z9H) FHS o] 79l ol F2s]
FA5-elehs 7Pl disl ©2 7Fsde] glvkal g6k 21 ]9 24de figh 17ts HEEe] ¥
= gL Aotk E Fxdt A Falrp) AR JIAE 71 GAdE wigbriA|olt) o]l o
2 Lee v. State, 132 Tenn, 6565608, 179 SW. 145 (1915) ("ol" F43F vl5-9] AfAlels, F 2ol
AGsA] e A= FHHor 7 ojido] A3 oAvE T2 Ade A 24 dths A8S
WS = §LS Zlolth S Hxd 2l id, at 1060014 AQ1E-

136) Bedgood v. State, 115 Ind. 275, 17 NE. 621,623-4 (1838) (o34d9] Hel| 732 39e] WAdo] 9
7F 2 oA JIRRE AR I GAE T 3 Yol Tgirle) oo #AIE Y AL o=
HAL “oldef] dar AWE(Z2 25 AW Algte]l 288 355 7FsAdo] A9 itt'= 714
sloll 1 AR gtk Fjslirke] s AlFSHA] ear AEITES ISk, People v Biesaar, 58
Cal. App. 722, 275 P. &1 (Cal. App. 1929) (F]11R10] A 25 Bl sviAld o387t AS
FAALE ko) ol wr|sk AR AlmellA] Il FEiRrt B ol FAH AR Wit

T

& Jlow FARE WAsel] v weaES S8glon], ¥a0le] el ThE ool Wil
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TS o AR A3BAN A== ANeke P de Tl vkl lde Ae o

2. ‘ZHET 2 ‘HISerol ket siAfel Msk XEezio] HiX]

19709t= FMUXES9] “ZPH 717885 (Rape Law Reform Movement)'0] ZIIE A]7]
Ak o] well =t od Alrde]Elell tigh Afarst g =Y e ofgai, ARt 7]
Skl = 1970 At SRR ARl theh Z=gk visto] A71EH: HrUAESS 7Rt

H7b 7L e A BBSA] 84S AME] A3 25 AN, ol=d AR T

=
=

&9 23 19749 vARE FE AR R BE vlse] Aol —commom lawe w14

statutory lawo@A] Ttoll— BAIZQ] A& Q355 HAHTHSS).

olgfgh “AFg ezl HA= I FdHARE 29T wf sleliate] P9irt obd wsiat
o] PPt Fag Ao tide] e EAlE 74517 913 Zloltk. Fo5)E ‘Az S A
Agtogx] szt YIS Atetr] el izt (Ao dsixe wA A Zgh o2 &
9 808 AREIES agsie AAPEAR b s wd - 8-S AAskaAL dick
T3 19800 T 2+ = FAEel] osf 19700 F FH A AIF IS “AFgex] HA S
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halits 31-85k4] ftth o2 H=xZ Z(d, at 113-4).
f1d0] FESIths o= fEdEe] 37|E AR, e vjsiate] ARl

IEE WREAE BE= wAo] el Atk State v Anderson, 272 Minn. 334,137 N'W.2d 781,782m
n2 (196) (4491 A8 ARE2 58] 44 AT, &8, 25 o] = o1 o] TA A

2 G AT AAA o= A HEE o= oz Fmzl ARAe] YEd| F
o]7] §7] wiEo|t}”); Davis v State, 120 Ca433, 43 SE. 180,181 (19M) ("EE PAEL H|LEslk of
k] Fdoll we}, A% A FAYE TAd mEF 1Aagsle] f3EAs 9 934 e A
olt}); FEFY People v Masse, 5 NY.2d 217156 NE2d 452, 182 NY.S.2d &1 (1959)2} People
v Deitsch, 237 EY. 300, 142 NE670 (1923) (778-rollxl= 4] BE 845 HASARE ANE
e HWHoR 75l E E78la, Aglel o S, SAH Ala 713AEel digh FA5-S
LD 52 23 ZGd, at 98-99).

138) Alaska stat. §11.41470(4(A); TL Rev. State. ch. 38 para. 12-17; Mich. Comp. Laws Ann
§700520G); Minn. Stat. Ann. §609.347(2); Ohio Rev. Code Ann. §2907.02(C); Pa. Stat. Ann. tit. 18,
§3107; RIL Gen. Laws $§11-37-12; Vt. Stat. Ann. tit. 13, §324 58 =g Z;, Z5(2003:34) 1A
AL
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7). “Z3A¥ 8.4 (forcible compulsion)’s] 3|43} 37

196213 V1= A3 (American Law institute) A 2018 & < EH 2 (Model Penal Code)>
2 A BZPHe] 7t FalAk o439 B9Rke FAEsHA Axside-S nlshaA, 31
o] Y 8704 HlE 9] 2AAFeA)S 2Bl AEE 0A TRk A1 force) Ol
Z3& BHEro] ot (&, 2008:33). <ZHEH>O] AR s “@dEC] oA
Al BAEE Ao EA 32 53, AR sl e S48 asolv d] 55 shlldke
AFE AR EA TR HudeE skes ke AR Bosit: rRIAIRE 1984
gauUol o] Y, o] mlIEeN S AT AW el thgk o= <laf “of
go] Huigke® Aol dithal a7ehs Zlo= sfiMEe] S A8 1Yol ATt
s Az Ee] okl HIAoh). )i AE5AQ) AR A8 F o3 Bl
‘& ol AeJstAY Hojr 190 tigh ARE E1o3H, 7] Aoz I3l Tl
A 7RIS Eeteeks skt sigick sl duyolatint ozt
HEH >SS ERO M (Bstrich, 1995144), HITS] 8310l thek x5 Folal “dAIH 428! e
AR Zraol tigk 918 o AAIE eSS Fashal SAAR] RRoE RAAA
BAEE o8t thE HMH(AER Bl BIs] Falxe] Fojodiel FH=stA onlE
HE tE HF9 Ak BEEe AlER] Sl 2Eet Fairte] s39iet 21
| AEE] Jd A7 Hdezie] IS TRk S9Z BATEE Aelth
2ohH 7] vlsAtell Al Fgk Ao a6k fEE AIHE 285 S8, 4zt
o] A F Teixe] vlEe] 218 4%k FAE 248 ) sjXshe Heke oy
g AAE 7SR dlside] Aol sErold | 7IEe] TRPE AdS deHeE W
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(1) ‘A e 249 43} 29
HAAwUolg= 1985 Commonwealth v. Mlinarich 7214008 3 Hypdde] "dA14 7

139) Commorwedith v. Mlinarich, 198 Pa. Super. LEXIS 8466, at 1-2.
140) 345 Pa. Super. 269; 498 A.2d 395, 1985 Pa. Super. LEXIS &465 (19%5)
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2ol e e AEgck SRk

ofaf el 7z g el met A Jer s “HelAR] 2 (reasonable resolution) S 71

L

Y(the intermediate appellate court)> AU ol5=2] 30|

g AP o= MFTHe.

A AL 205 WAF Minarich AN, HAMUol F S 9art Aol
Hodhs 134 AUollAl 149 Had vAE 231 2s 3o 1 HE Aus a3 3
floll gk R4 o] FHHAS WISt 1 o= Minarich AR Il #}2le]
HEshes 134 AdollA AR A AAIZ] Feoluy ol theh iFe] ohe} “riek
7 £-5 " Awshks AS A-EH WS RS A detention home) 2 SR = ¢
Ho]Ql7] wiiEelth o] Aol AL “AHE REAT SR = FYle] 18 Pa. Cons.
Stat. §3121°] “gH]ZQ) ZoE 71X Alge] Aks e Are] A e 52 ol o

3 9870 asl=r) o) B3+ Aol

Folelo| BUHE0| Z2XOX| 2 A0l o6 FEEl JdudelE 2R U2 =
=

APl SN2 TRIE/R.[FElE el NN 2 ALl de 22 =&

oF SIEAPI Yrkn HRich14

o7 gaifle FwA Agiel £EH Asel] g PAA RSt A Bl

et SFetial VAR Commonuealth v. Biggs BA145)-S Q8sPAA, “JAH FE 2=

141) Penn, Con, Stat. Ann. §3121.

142) West v. State, 1936 Ark. LEXIS 2189; 71 ALR4th 457, at 18,

143) 18 Pa. Cons. Stat. §3121.

144) 198 Pa. Super. LEXIS 8465, at 2.

145) 320 PaSuper. 265, 467 A2d 31 (1983). “1979 1€ 15¢5E 1930 12¢€ 6L7k4] 3l 19
17272 = Marion¥ B2 A4l AwE gtk MarionS 13A 9 ol-f& 19| ofH#7}F 1149
Al gl “riek oMUzt o o) ofmyzA el e AlFe] K wl, 27 7P delrt
B "ol A]lo] otk gtk vt | ol IAE & ¢ glE W, ZIEelA 7P el ol
o] a7l WALelop TP Al W] wEoletkar Elth = ERE adellAl ek it of AL
A5l dhal] ol Al E3ithd, Ti= AEelAl oh Ald 9] = ARLS HolE Zleldal
WG TR = As WS wiEiAd, AAY, FEA A fsker, = a3 sPlvks 9
A= oA @itk Aart el AAle 7R Algdell olsl ARS FekAl & A FeE 53
ofFoIith= owd S7= Rtk 7152 Fart 18] we Aael] Fojskes fslr] 98] 4
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52 ololl thit APeR s Aol Higle] Bi=s szl tiiQl Alloltk
Rhodes FFENA a2k 825a]e] oldl Aol 2lrlsjpe oldo] Fajiziel 1o
71ES 39 B9t 234aL, iR} Nicky(Nicolas®] oB9) 2 3L IAH 204842] AT &4

ole IERIE H7)E gl Wgoez 83, audA ek AAsk A} R
= A= 17M AAE S AR gk ARESE Ho] gigiths A8 W] BoFith @3]
2 S g R PN 1S Fslon e wel Hsel YAl oI el ohet
2ol ©J3k 93 oﬂ o3k Aolelar FAg) o3l d5o] njddt gk Foll= BEalan o] AL A
el gl 23t AuE FHshs Il s 2A1E = gtk (Mac Kinnon@oomaog)ow A2l
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146) 7417 7h0.2 g ol “AAA, =, A

= o=

4 QUTE(1935 Pa. Super. LEXIS 8465, at 20)
147) 510 Pa. 537; 510 A2d 1217; 1986 Pa. LEXIS 837 (1986).
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Al=ste] el ARTH4). o] ARl tisl SRR FAaRlelA AR B3 7
gl onfie9), Hidmyols Hamlde o Yol dsapt MAoE T 5 =
2o] TEA 7] whitell S dAIA Adast ool et el ofgk 3t HHE st
= ol SEs™ $1t FaARe] FHES R o] RES T F HarHd2 37t

Folle] “dAA oS vat o] sz

Yy
i

olr

ol

D)

2Zl= [HH0IM ARBEl= “UHE LIS AR ofX(ol| Bislo] AlilE Zesk= A
M &2 =2, B0 opet =EA - el - XA ZEETK| Zdkshs Jfde=
HA{SICE. T ot ZHIN 20 2l6H(§3121(1)), &2 E2[X ZolE 7K AR XMEksS
AE FTo| ZAIA 20l Chet HAEo 2/8H(§3121(2)150) MRS LSS &Rl
A olplo| 0fXIQ0| HOoiF= £Est S/t JUSKIE Z2HE w, Ml SAEQ
(the totality of the circumstances)S 7|=Z EICISICL HiClof| JES 0IX|= 24=0= T
SRRl m|ole| Lo, mehXiet mmo| MAAEN I AIMIAEH 1 A0 Lojoicin =&
=S Re| Sl si4nt 2ep|, Tt 7iKl= Felut TR 7iKl= XHi &= 2t
2lo| SHEe| M=, mahApt it slof UR=X] 0ofF SO| UCL 026t EEteA=2 A

Ei=(0f QUCE1ST)

ikl

ol

2

Il

148) 1986 Pa. LEXIS 897, at 1-3.

149) &420e 77y WAMstatutory  rape), PIAPEE WE] AX(nvoluntary deviate sexual
intercourse), “JA|F8(indecent assault), 3A-SHH(ANEAIE indecent exposure), TIAAA thgk
AR (corruption of minors)oll tigh FH¥AS Wk FFIAHA(the intermediate appellate
court)< ©] F el FHE Al F7F EFESITAL BHEFATiGd, at 1. 9714 <A
) 02 sjXEle WAl F(state)ol] Wt 16, 17, e 184 ol3ke] Fuiel kg3t A
IRl Al A &E= AHERE B olrk. AAMYolr= thadt 2ol qiAgth 18 PaCS.AS3122.
Statutory rape (A person who is 18 years of age or older commits statutory rape, a felony of
the second degree, when he engages in sexual intercourse with another person not his spouse
who is less than 14 years of age)(d== 184D dl=9] ¢ Iafxpr} 134 oleld 4% «&
= A ARLIAITE - A EE ], o) 134 vnke] ofdlelE 1 AHald FEle] njgow
Qlete] 715, F3ell tist At glvkar Kot ool dislel= Za, gul 9JA|, 919 59 e
EA] ofHaL T2 E RSl Fote] sl gk Aok

150) §3121(2)0llM= “gHe] &l A2 (reasonable resolution) S 7Fd Algo] AdkS oJddsh= Aol 7

A e B2 ol digh AFolehs Fdo]l WEskEo] vk <ERIEHA>S g He
(ordinary resolution)& 71zl 914de] Agh& vh& Hxo] P o g J1E AR HEA7= Aolet
= 8012 AREs), ABE F99] ‘T2 (gross sexual imposition)® A3 s o) SFoldh=
“FREE ofg s A ARG U2 SEoR ERshe As ANet, §312102) 23S
Vgt 1E]ar o] zglellA] “grel ARl 2o AR ol ] ARERORM, T3l Aldks
Atsl= AAIA 3ol tisk 913 o] ARgol| wste] AR 71EE AR id, at 271-8(FEE
Q1-84p)
151) id, at 23-9.
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F Hayge wolennt § o), g, A - gaRoR | 4%k @ Aug of
ololol A 42 w9)e] Falel] BEFES AR A AA BAHOZ A B
o Slgele], 53] ololrh o2 Au gIglor] NS Ygitks Abde] B oleid a7
FEARICkL BRRhs), A4 93] 9lR o] Aol F Hagslo] ZAIE el
A2 P 5 2I9la T ‘olole] FEF OIS,

olelg ARl are] SE e olwd ZHolN Minrich AN HolE F1AHS]

A 2 A8 3 Ads SEAUAL & 5 Atk Rhodes HEL2 Minarich 32014 HL)
T

7

ko

2, Riodes TAL “(185170) 9190] 1) A Z87h =, Aeld 3o AF g 7
Y ) 1 PARE Bt 2 BEEAR FHE) olele 2 obd )7

o1 9130 Riodes AL Minarich ¥lo] B3] AR Fole] B2 th Sojer), Ee)
Ao ZYYA e =EE, Ao S A A Y EAE 4] 98, F HmEe
& Al Sl Wel AmE e Pash] 918 ASE FAlhs WA §01 T

slelala “zk Aol vlle] o Slal) 3o Tlav) 1 e dele] ool wia) ofw

A AnE SR A e HRS ANSRe )L S FaheA iRl ol 245

= 7o) Aok FAIITHI2UL)155) SR 1 whe] Aur) dajRle] ojale] wkels sl
A8 WA o gAwUels HaHAS A A 98 Het 38l wet AL

S0l w2} Frizlo]7] wiiell Hairtel Hail “F BT 2313} A48, 11 ARde] EAgd

152) id. at 31.

153) Wharton's Criminal Law, Torcia, C. (14th Ed.) §288< <185 5= e 77ke] AololA
L8 TS A7) Al el UiAgE Aol ohel, AAlFor ulsixte] Aahe AL}
Adsr] sl AFsEAU AReE AAFHolek FAEICE s 22 Ek A Faskl ek
ok AanUolr HuYe el AHES Bl A FeE A A o Zar
ofe} Al ejXof| Hkel] g SHesE 11 AlS A S8l ARE EEA, 4lEd, 52 A4
BAE A EFAIZ o 2ZH] WS 7S

154) 1986 Pa. LEXIS 897, at 9.

155) id. at 29-30.

114



Fae] SR 7] T2 Tk FAFc® Aok dital Fg7IHse). 2jar o]2gk
o] zpejaolar dud {lo] ol FoIAA] B=E F AL AR VE ez g
2Rl ZojE 7R AN AR ol2fR Bime 7] e T dsiAe] vl
ool thet A== Aoy sseds a7 MR 343 AR A9 A

= Q7S AR Ao R S| Alg Minarich A9 $HAIE SES= 2= Bk

(vulnerability)’ ©]CH{MacKinnon, 2001b:805). ©1213F F-& Rhodes T2 Q1830 3007) o)) &4
55 B3 B ¢ A=, A Riodes H27 o5 183 WA, (Wit =4tar 3
ske) AlEld] AAgo] JIE Be= tiFE USE o83k ofEo] wAddAR] IsiRiAl A
7 Zelg AR Aldo] FAEATHSS),

Rhodes 25 {1831l = o AlEE" "RIVIAZE 19861 Commonwealth v. Meadows

156) id, at 28-9.

157) id. at 27.

158) Stephen Schulhofer W<, AR|o] RhodesZHloll A Aol et S2-o i Az Rwr)
A AbollA] AREES] SIThE ARES 21X FTE “RhodesBalle] "7A1A 738 Aojs 2 He
201 i 58 o] e3to] AAelA ofgolel] thal FAIH FFRE ojor|E ul Al7|EL). Hhdel A<l
oJAle] A (= oJde) & 74 38 A3 Y3e] stk Stephen J. Schulhofer, Unuanted
Sex, at 90 (1998); MacKinnon(2001b:805)<l4 4214

159) 493 A2d 3% (Pa. Super. Ct. 1985)

160) 198641 6¢¥ 8%, Becky9} 3421 317k HollA] whdtl Teja AP oz offte] 9= &1
ATk [(NFE) Fds Fo] 252 5% Ax ERHdirt field) 92 23] Beckys 34917
TA] 7128l Ha, AP o ol m5A] HAth gl 1 o] APA2 Becky el #elol <3t
AuE P31 g7} ojd o2 E vigsAL o9& A7|skA] ekdrkal Fd3ry. 1ey Becky
Fakle] o] AHE gl B9t e “QHEINOY'eF "o A(OFF)' & Aglule] daittar S
ek w3k T7F A0S AFs doJuiiA et 1] B8 9] ForRE "Wolx|A & 4= ¢l
AThaL FAYk. At 2 ) E2 Beckyo] FEHO FoZ Folgith Beckyw 147} oAl &
ARM0A] 7128tk AMLS JIASITE e 1= oA Tt FE9lY] whitel F]sgiviar wEl
ol U9E AR dARle] el Al AEAIE e dittal et id. at 356-8.

161) 2= 1HE A BHEESE], L el s 1ol oiEl] et oS Al HAA AR
25 14e] xR boyfriend) 2 AZFE 1% Pk (= ARdlo] 1] WS adjgier T1ofA|
2 71 ks ViEAP|R ok SAh)
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WS Riodes B Q85PN ToIAIR] Becky®] W ARIZAR TGN THET} 28
Ae)E, BHA B A Zae) AR Zard BE 9459 WAY & itk B
gl Bl MRl B 1580l sl BZ Feielolr), s Bus ¥
A Fas PREES S R0 olElee AR AHS #33) Ushitk 1124

A

nejET), J)a e Mt B4 2XE 4 gt 84 Faolq DAk
wjzol A7k FHE SRR (ae ag T ATRLE A2H, wEA FL A
Bee) A gare] el A HslAr} WAoR BEAT FA(laH AL
o2 AT Qe 5ol A iAok Bthe AL Th gl ER1giThed)

AulA 0w, oz HAldRle] WAl WA MRk Feks] el 157} Bas)
Tl o ARITE Al2lA BAE A 2= QA% B57) Wiz} PR (A, e
Forgey Al SEIci AL, olef A 7are] SR e 2A7} Hek el
Hig B5e) o] Qrhs 21 HolFET: ol AP olie] nEW FHo| 2we) B
o) tig ele] Walleks ZHolzh ofdeh (v1aAelA Aelsi) HE7} WA Hepd ol
£ 0)e] Eframy S BT e} Qoo AR 5 ke BE =i 2R HEwe

FeR EARR Ale] AgElA] ghom el HBE W) ofele Aolched, ojzbl A

H

o)

= m5 et BaslelA) “Aadrle] l4iek Q5 adolescent crushy’ ] 2L 7

N

N

162) id. at 368-9.

163) o]9} vl AMR Commonmwedith v Stambaugh, 512 A2d 1216 (Pa. Super. 1986)2 %
Stambaughi= 19| o) &S 77k Ao dial] f=wAae Wlth 1= AE Ao T B
S s dadin dAHAS THEe.. ©x] Foo AdE sk Ho1El Ao
SdEkE 1 A4S BEs sk a3t ARE Pa = S a AXslHA §HE et

164) mAddzte] b ‘FHepd ks Ao =y el ool e g HeshA| Sehe B
Ql 3ES & BoFE A 19RW 23810952 State v. Schaim BA(65 Ohio St. 3d 515 1992
Ohio 31; 600 NE2d 661 (Ohio 1992); 1992 Ohio LEXIS 2504)¢]t}. 91191 Eric Shaime ~19]
I e AAA e R Z1AaE Ak TRl 710 FE Rhondat™ 17} 10ti7E =7) A5E A
A3t Felo] 44 shE o, Tt 0] 2 wzkx] a2dk AF shvt A&t A3
th Aol 58 EAEE Aoz AR A shls, 2urt 104 A 114 Aot Hx; AdF] o F
o] el Wittt 17t 104 FHke] HSkE Wl A4 o] e Fd T~ (cunnilingus &
2 716l oigk Y fAke o FEjY] A4 ei9lE tdsiAl @A e R SiESltE 3a
= olgfgt 444 9= Rhonda’t 23 45 3 wf Apde] Fej=, S ol digh Rge] e
2 79k RhondaZl 204te] HAS o o= 2xpelo] 24 el 2 Aus ok aejal 2=
o] 2zt#e] A ZHforcible rape) 0= 7]4HATE Q@3to]l o Hde o]ARx1e] AFE RC.
2007.02(A) )l 23l 275 AAE 2 w3k Aolglar dhdslal olggh yjFirle] Folo] “a19]
Aoz v AlolAl AAE 52 A S FHoR EFEESE sk A4 e disk
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e a0g F557] 9o el Heue e Exlolo} Bk wse) =Rk, W A
wze] 77kl vhet Blws) theA) el

RN Ak A7) ARl E T <) FalE oplehs ARpa)
MRS SR vl ok, P79 FAl ©A Aol BEaAL ool Ht
sherhe] ool 994 etk FAl: Aol B3] glolobnt 11 obge] 4 A8
o B3t WaIS AP AR weeln] A)sle] PEazTEe] ok oled FEH 4
Gol 0P 4 FARA A T Hssolo} & thelAu Al dide] Hr
olefat A oAl tigh EAAY] flol B ARae aveplE SR Tajae) s
o 2712 RS YA 22 S TRisHe AERE AV common law)e] WEH] 77t
2 el T3 oS Belgle] MY ARe BFaAL AN Bys
A AL 99 B ololAl] ofdith

TARE A 98] AGHR B AL ol Eske BRie] BN 1 BRI
287} ol AElm ShHsoElelt) 5, A 848 o] W Aol o3 T

Xs AL J=7) T AolE Tl RSkl tidk ES AlVlske Zlo] de

L

() Q2N BE 7120 A
Aee] Felde AHRAS 9% ABAR JEow AW FEw prKE, b

FEHE ASeA HFthal ARk F Hade et 4852 ool d State v. Eskridge
Z(38 Ohio St.3d 56, 526 NE2d 304, (1988); id, at 7)= Q1-8-3PHA, "ulsizp7t ofdd ofolQl A5 -
7} ool vl Gl Hiskar ofdlolge] 1Ee] el wis) o] witell FiLellAl A
FE o Sl AR Fol g7 wlizell, ol2ldk AdsolA AdAEe] Has ek A AdRke] &
a5 WAL, - AN o]9f 22 =)= o] 20| Aol A8EA] Setial FEEH =8 9
stol e Hagdel A9 A e 84S AAA g e FAAA aiMFiths AellA Rhodes
W= Aol7t SARE 4] ofole] Fepdah 204 ool e wlushaA (FAsAE) 4
o] Aol FEA Bthe o= FEEAS dprlshs WAl “Hepde) =l &5 &
3 a4 Rhodes A3} frAKsIEL. Schaim Aol Bojx|5to), of2fgh o] 24Q]l =2+ A7t 4
2] S]] Aldel dlefate] ajelell tigh @k ek 4= gly] wieell A= A7IRE obsd e 4
Azke] vsforide] Q1 Halizh Mol ojaf xS WEsh] ofgle Axprl @AsA Hdk Akt
HE B Fagk Ao o] =l B2 ofsllshs AL, AabHor ool wat AlgrdeElel
gk dafoll ik pe] Hes ddHor wvksshl nkattoltt.
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ol PAp AR T QFE V=L A SR B ele] Ve AR
29 fac finder: W47 FIH 2419 eiAigle] Wavk ke BRS WY 5 9 Hew
ZAZE SRS ool Qlrk 53] B1le) B, ARPEAQ AYain AZaxe) A
OF ‘ol BAY 8AE ARHOR B

g geldol A=A

el
+

& AWKl gk Rl mioke g o]

D=2 [ZHEE SABRICEE =0l d&isP| 2shM] et S2Ao( Azist
LM siets Feichs SEHoll S00k S, wisiRie| Sx(fear)= 2= HOt 2|
Zojojof eltf= iEE Foln Ut (E2/A Si(reasonable fear)2| 224) J2H| “ZH
AIL] 0| Hi=A| BAXY Hes Qi JRiARe| IS0l 2ok AAHez W
QUCHBS) (==, 2003:38-9)(L== QISR

ol Felgel TFe Beld Feol ghs 4RI el 9o FAA Hart A
8 AllSel Ago] Bk Tela ozl ARA 3sle] ohd BAIF Zae] gdue] EAld
2 ol WA sl Betle] AlEY A7) tiRE

Aol olol ANEE F

olty. ¥t AFgezn F580S tAlshe A 7dere] ESEE ARl 9
el 7IE @ Tl 82)2 A7) ARRdIMe] AR 7R AGAPEAER) SHS A

165) 7'@4140]*11— e Azl FR3l ‘HuKdur eSS)’° “Eake] W17 (susceptibility) S 7 g
A= (force), Z (Vlolence), 93 e 2Ee] A e A
S| HKJ” ]E]—ﬂ Aeolslar k. Cal. Penal Code §261(h), §262(c); Z=1(2003:39)ol1 4 #Q1-&-

166) 312 SE2d 470 (N.C. 1934)

167) ¥a12) Edward Alston¥} 114:210]2} 22121 Cottie Browna 6719 5<t gHel3k AuA1S glojgic)
Brown2 [7150] W] Aol sl A=, 25 dAE duE 220 A AN g
9a7p 4] & B7]a Qg she 59t 03101 HEE fA g 2 114“ = 71
E9] gefol ofst AetAlelA] “thie] FE7e] gilrtal SAPLh e APt =S T4 &
ALY 7F heks 28 sk Bl dis] ARgS uf s 2 A wigl Ho] Qlvk(E 1 AR
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A Ul SARFES AT FEHLT GLHhe Court of Appeals 1691 1HE H3
BAL SISk NS Wk Alston BEoINe) FARE et7} ohe) Al olgich

(Bstrich, 1995:148). =27 E}o|us HarHAL szl ofaf A% Adto] giirzk=s

A wigls o Fa= [FASKA F3elA] vsith) daix= 1elA 15 AE EUVIE Y
the e o] Balet, 1 ol 7k skt FAIASITE (A7) Alstond} SR 3kollA
v 320 6¢ 159 F)art shaellA] 1 Skell v T149] AE Wil o] AR FAE o
et @90t 1 vE T1ol|A] oleprlEld A-EE W, 1 1Y BE X% 19Ut 1
oF s 7tok ghrtar wWrk = 110 EE EUE 80| 1 FHE Ax glS o), I3 1
o =& (2= FAFAM Aol A) “TAAIZIAL 19 ofwyell A 17} dslE Bo] ohds
HolFok oL ket vas oA 7 ot ® oABkEA] E%0aL T1ds vk vt T1elA|
Al F45 Wellethd, 1TWE 7Ees udeE T Ava QUL 9o s A Sk Bl
e agvka gEny e WA T ZRe] s vl Aud HElE Rtk 2
Brown2 oFiel tiete 3] i) [2ES Ao ATAE 3 Ho] = 28] I Hoez 3k
ol o) g7 wyE . Yok RS BS o, Browns tiEECh T4 5 Qs o] o =
Al Hek v 1 ERtelt 9ae oA TEREIEAE E1aL T T1el A o, o
= 8 ATAIE Zha AA] eoletal Bt e HE Sl oAkERE Eojlie] 1149
25 B7P7] ARG, 1dE 2139] vRE oA AR Fold A -5 vkE gk ¥)as oA 1
o] npxle} BER-E BIATE T ol A YR ThA kAl wEth e T 8 S8l
vuE e teE Weln AnS ok Brownd 22271 22 WolylEa akx] fgitia S
Aok TUE Aushs 59 890tk Au § 2EL UgE vk das JdelA b st Aa
= el s AAEE 344 eFs Aol Elskd wiRith gk vt o)A debA] ekt
W e 1y FA4 25 Aet her up)olgkal E3ILh [Browne 1 Y 3 Azl Ayl das
649 159 o|% BrowndlAl A& dsle o, 1= 15 ThpE ARG o= & A9, O
TRt FolA Hels A 2dellAl 27t oloprlE slof gthal Uity b 11d9] olujEoe|
S 9l O 9] 18 A 91833, Browne IE 9tO g E0]0EE ) dd ¢te® &
oozt 1= WA b 19t gigkstarat gitkal ojoprlE shHA, ey e I|E i 9o
Al ABAIE s7] Y3l ool itk Browne 17} gobd 25 AukrAl b 2ueiAl
7|1258p7] Aok dEch v a2 Ao e avE ga AR Ba gt s S
ZAR0E gan, e drE 2ok A mElekA] ek, 1t s S71a Stk AR
& 4] wlFolgtar APk ol &2 A wERIeM, Wl ¥ WMol Hus Itk Brown
2 T AREE A FA] WA ek, L ol 1 =Tt JElsial QIQ7] wliEellrh
id. at 472-3.
168) GS. § 14-27.3. Second-degree rape
(a) A person is guilty of rape in the second degree if the person engages in vaginal intercourse
with another person:
(1) By force and against the will of the other person; or
(2) Who is mentally disabled, mentally incapacitated, or physically helpless, and the person
performing the act knows or should reasonably know the other person is mentally
disabled, mentally incapacitated, or physically helpless.
(b) Any person who commits the offense defined in this section is guilty of a Class C felony.
Bz 18

o

169) 61 N.C.App. 44, 300 SE2d &7
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o] A7k 139] Sl wis) ool SA7E ASE ¢ gk ey R 2 e &
HE AYIEE ke A 248 9Tk dele B3Ity 170 1 B3

[O] ARAoIA] mfshRte] Sel7t fich= Alaloll CHet SE8 S7H= UXITL T|mof| <8t
ZHEEO(LL #Eez olsh msiAP ‘m|uolnt Mduwsix| oM MHE 28 Aol2t &
ACk=s AZXRl SHIE UL HIS Brown2| |10 Chet 2Hel F24Z(general fear)

22t OfHe| [lotip [Zisetel] 12| isez ofs =AU ZI0[21 siHels, 63 15

0| Z
ol
=
2 2IE0| ARB=RiChE 2= ‘YeEel FHRE MAIShE A=

U 2ol ‘MekstA} Sh= mhAIe| RfzishXIe] ZollE AdRicl= ZAE =
2 Z2=9| RZIE &5
SPloll SR 2t 7 (Zz= 2ISA)

Z ATyge vlae) A A WS NalAE AgelA ZaAl sl el okl

QYA gk Mol Sal Wl T} Browne] BE AT BES THATNE 5 A}
B AT AFGo] M Fehg2 Aokl Aok AR, “Husishs Tag
Zvolekan ek olefd BRI olfE Tk sk 711 Felkgel Uele] v Twgl

o] 12§ UF wRollrlurke 1 ol Tsje] Ao YW AF woleka S5
7] wholch72)

m|ele] =0l thet Browne| EIS2 THo= [2fq o[z F) J=0] el 2fet o
EHAIE B2 uo| HiSnt ZRUTt [2Pq] =0 Elelol| 26 42AHIE & o Brown2 O
22 Dt el R 8|1 HuE sk St £330l H=E RAIMT, =
=9 gelol 2ofst AN “The| Z270| AUCIT SAHAUCL 63 152 Browne|
S FA| ... 27t SR o[xle] EolEl YEAIE TSk #SOIUCL 2Ries,

m|elo] GAl A4S 2RI = 1ol 7IX|1 bk &Nl S7= |ilth17d)

o7 Hedo] el sk ALt RS Ure 7S FSI17R Browne Alston?]

AEHR] FH3} 7S At &l T0A| ofF 2 glo] = IS0l AR Fe WA

170) id. at 470.
171) id, at 476.
172) id. at 476.
173) id, at 47.
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el =30k 7 HarHde] Hase] “ed oz Adaiele] dze ey ol AR
A Y= B Browno] AR =AoF & Axw) FoH W7t oYUtk 150 Aofske #
AloA AT “2Fte] F&rs SR AIAlE ARPY “Eelel AIE S o83l A
WHTh= FollA lo|EdAA Dot Zztelr. efut A Alston®] #37 733ellM
Brown©] ‘A3l ‘2300 Brownoll A ‘FHE B Z o] 5] WrdE ARl
olgfal WeslaL, “Alstono] A7} Z19ke] Fejof] o3k AVAIE sHA| ttar A4S o]t

OFFALE YITH74) 3L %kt T12jar o] ARdo] “geI}le] o FolHar” BrownolAl are] ol
g ARl TR o] ATE AE IASRIAME, “HAIEE IR Aol EaE Rl
HekEstrich, 1995:149-50)2- WiEith

Alston}9] o]z FA|elA HIZE Brown®] “dWH] FelRfo] 1A a9l thek A3ks
sk A Felwo®E IAHEHA e ol MolA (ARlFelE Aol
3} o]R0] ks Tl #elAd(reasonableness of the victinis fear)S A2l8lal AWeh= A
o] FAe] Zeol7] wiitelty 37] whiEel Alston}e] HAlIA ‘=2 = Hem o] &
Hy} st FA1F A= Qs THEolR Brownd] ‘Tl AE S 27 gAl 2ol
22 PO sl Aol 199 A3eiE Addehs dAE R AdsA| =t

NEER|19%5:151)= ol o] gAE o] o] HiFeE ‘S AYS UsT
= ZeE a73d ol He izl tE v} glohar AHg k] . axio] A2
o7 JAe] B Aol 712g dolE FAEE B9 2 of| 78 sidolEA] A
Jom 7Rt ol FHoz QIR o9 115e FHS FAlsks ARE et A= TR
TAE AVIshe 3 ‘A8zt ol AR e 813 olE e, RHE wde] 23S A
u ezt Al gioZ A Hrk AAE Y] Exjodiol] thet A8 HAo] BTl AsHeTt
of tigh 2] Ho= T2H= Ao ofEt oA Halabt AdsiAl Besderlel tigk 2o
2 UERdth
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i—gz
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Ry

Alston ARIATR 718A91e] o] TAIZ 13l Ssibt A3S =rle AT IARE @A)

of AbskRa}A Wt Sofis B2 Ao T Felerol ool e BAe] s A%
174) id, at 475.
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THESS F8l e7de =8 ek 2 7l @ AR sl FEeS B
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S 473 N1FEE a7E 1999 THE Aolx gl RRltiaidAtela AE-S 49,
RS G E3o] 2 TRk & gl She AdsellA IRt Fees T Ao
§elFel] gdthar WSt Goldberg v. State THAI76)01U 19751 AHFRI AlRISRIZ A4Ale
& 9] oplER 918 F AuE A™sks 2UelAl Aol Aol RIS AE BE
the e FUE Aol §eE FelE S Fcke AR AT Ak Peple v. Euans
HAT A B AR tiF Fel AAE fEER] T o ISR B THEstrich
1995:159-61).

AEHR] Ae] Vo R AXE HElH oS A0] e ArdelEler dE

_

175) 648 SW.2d 279 (Tenn. Crim. App. 1983); Estrich(1995:165)0l14 A|Q1-&-

176) 41 Md. App. 583% A. 2d 1213 (Md. Spec. App. 1979)

177) & Misc.2d 1088 379 NY.S2d 912 (NY. Sup. Ct, 19%5), gfd, 55 AD2d 88 30 NY.S2d 763
(N'Y.App. Div. 1976)
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Q) wjo} 1A 9 v 1 SN A8 e B oleid Aol 58 Adrdele)

94 AGREE Bsisie Aslold, olgoha RN ZAIA Aol thsl e obael
Foiee YA HBsle] 3 olck olefst ASlol ‘FH Fehere Bas) A
B 411 oio] TSIl e lnrks “oiie] FeE weitkn Felsow B

7‘4_31
73l ARy ot

D Rusk v. State H7Z178)

1979'3 Rusk v. State TAT} 1981'A State v. Ruskl79)9] 25221738, 7I7HE3} ol A=
of/de] At Ie] FEFRl Tl Y] We-S AWEkA] R3ithe 2l HoJFETHS0). Rusk
AR Hek o) QS E wl$- sl =gto] ® AlAHQl Zajo] gl Tkl Al
ot} o] Alpie] AL AlAF ZdPo] gl Bl FaRelAl AR A= %)
S ofgA sl JATHs),

~

178) 43 Md. App. 476, 406 A2d 624, 1979 Md. App. LEXIS 398 (1979), rev’d, 289 Md. 230; 424 A.2d
720, 1981 Md. LEXIS 165 (1981)

179) 289 Md. 230, 424 A.2d 720, 1981 Md. LEXIS 165 (1981)

180) 1979 Rusk v. State 8- oX2] Zglo] EE|Ro] FAPHUNA 25 77 Fgo =z fxi4

= Wk 81422191 Edward Salvatore Rusk?} ‘47He] f3E 95l €4 58S o=
3 Aol thet Aol 1979 AL wPu=Fo] S8 A(Court of Special Appeals of
Maryland)oll &8 & HHen banc)2] 2oz FTAHFHJYEY), o= HAAY ¢l odle] A9
HjA el oJaiz) ohe} wiEHes Sldakaale vEddss Huwde dAmY 5 EE
s Il 9dl] o] HEENeS nSHEstrich, 1995:151-2). SEAHY2 8 ¢
5 FHWAS wr1sdch 2euh 181wl a=Fe] H ol S A(Court of Appeals) 4
1302 thA] Fagle] ] 7= A F19TKid, 152).
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185) id. at 7.

186) id, at 9.

187) id, at 9.

188) id. at 7.

189) 1979 Md. App. LEXIS 398, at 14; 1981 Md. LEXIS 165, at 33-4 (Cole, J., dissenting).

190) 1979 Md. App. LEXIS 3%, at 10; 1981 Md. LEXIS 165, at 33 (Cole, J., dissenting)
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194) 1981 Md. LEXIS 165, at 33 (Cole, J., dissenting)
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2}l sl A TKEstrich, 1986:1094-1132). oA 31| 119)5 F Q3 Ale] AHOE A= HE
© HE AAEel EAg |yl 74e- olHdt 848 Fa1o] Aol Fold o
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197) ol&8t AlEZ People v. Mayberry 2542 P2d 1337 (Cal. 19/%)Px d=#e|9l Regina v.
Morgan 2(AC. 182, 2 All E. R. 347 (1970)), Regina v. Cogan $242 All ER. 1069(C.A. 1975))
o] itk ol AIEE FE3 Bl Regina v Morgon SFAA BAe 77k AHS 98l
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2] 1986\ People v. Barnes THZE200 3= J0ke Aollom, tf ol “Agkazde] wH#] Uz

£ g3k R AAE Follspl BE tiEel Dol
Barmes BrE2MolA Sl Slaie) At s o
wolof Sh= Zlo] ofm, 71 gaell wel Aupge) SKEAl] we} SRS D HALS W

ok Bames ARIR0DE AFH Bz 710) BRI, Berkowitz A} Mg 848 o) 7h

e FEEE ARLS ool Al A S AdS AL &2 Fojgal AP vk v
2 Commonwedith v. Simcodk, 575 NE2d 1137 (Mass. App. Ct. 1991) o2 —&2Jo] o3k A%k 2l
@ AlEZE o7t opdeiar Wl Al oigk 7]9alES ol f2E Ai— o] Utk (MacKinnon,
2001b:833)

199) 415 Pa. Super. 505, 609 A2d 1338, 1992 Pa. Super. LEXIS 1377 (1992), off'd in part, 641 A.2d
1161 (Pa. 1994)
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Abstract

Toward Feminist Intervention

in the "Reasonable" Application of a Law to "Simple Rape"

Chang, Da-Hye
Department of Women’s Studies
The Graduate School

Ewha Woman’s University

This study is an examination of why specific kinds of rape against women
are excluded by the so-called "reasonable" application of a law. A acquaintance
rape or intimacy rape, which occupy about 70 percents of the whole rapes, is
said to be not "Real Rape". As a crime, rape is viewed more ambiguously than
many other offense. Just saying "no" to sex in our society is not enough to
make unwanted intercourse rape under the law. A law against rape still seems
to fail to protect women from sexual overreaching and abuse after a decade of
repeated attempts at ambitious reform. rape reflects deep divisions in our
attitudes about sexuality and gender. The male gaze and language in gender
unequality of our society define what a woman experiences.

The goal is to frame "a right to sexual autonomy" and '"the reasonableness
in the criminal law" from a woman’s perspective, experience and language, and
demand that women be treated with respect for their bodily integrity and free
agency in the application of a rape law.

I point that For rape law the standard to give a decision upon rape focuses
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on the victim and is defined by how men want women’s behavior to be
perceived by making an analysis of the rape cases in criminal law. By
categorizing invisible rape in Criminal Law into "simple rape", it is possible to
analyze the mechanism of the "reasonableness" of decision on rape in criminal
law system.

"Simple rape" as category makes us see that despite the law’s claim of
equal treatment of all rapes, in application the law has excluded specific kinds
of nonconsensual sex. "appropriate' men are given broad sexual access to
women with whom they are acquainted, regardless of the women’s wishes.
"appropriate" men are given broad sexual access to women with whom they
are acquainted, regardless of the women’s wishes. It is connected with the
construction of sexuality in gender unequality. Men’s sexuality is defined as
natural, urgent, and aggressive and is bounded, both in law and in culture, by
the limits of women’s consent. Thus even while women’s sexuality is denied
or problematized, the culture (and the law) tend to assign to women the
responsibility for regulating heterosexual sex by resisting male aggression.

In US.A, there is the wave of rape law reform by eliminating legal
obstacles to proving that the crime occurred, such as required evidence of the
victim’s resistance, or corroboration beyond the victim’s own testimony. A
result of an examination of rape cases, However, seems that it is difficult to
reform the rape law without questioning the very understanding her ’‘consent’
and rape itself.

In a sense, In re M.T.S case that referred to the reformed sexual assault
statute as "reflecting an emerging awareness that the definition of rape should
correspond fully with the experiences and perspectives of rape victims." see us
possible to define "rape" from a woman’s perspective, experience and language.
From woman’s experience and language, sexual penetration without a woman’s
consent is rape. By involving woman’s experience to the law, I argue that
there are possibilities of construction of "a right to sexual autonomy" and "the

reasonableness in the criminal law" from a woman’s perspective.
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