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[v. Exception under Art. 15(2) Npé?ié“gﬂi (‘ ff 3) . ' ’

' As with Art. 7(2) of the ECHR, Art. 15(2) of the Covenant contains an [ 17
,Wwwow@ws if an act or
omission was, at the time when it was committed, cnmfnal under customary
i,,,emational law. Whereas Art. 7(2) of the ECHR, like Art. 14.(2)_ of the.
HRComm draft of 1949, paraphrases this term with “general pnncnp_les of
Jaw recognised by civilised nations”, Art. 15(2) of the Covenant refersin less
Euro-centric fashion to “the general principles of law recognized by the
community of nations” (“les principes généraux de droit reconnus par
Pensemble des nations”). _
The travaux préparatoires show that Art. 15(2) was primarily torelate tothe) 18
principles of international law recognized in the Nuremberg Charter and
judgments, which were unanimously affirmed by the GA of the Unite
Nations in Res. 95(I).% However, the adoption of para. 2 was disputed in
both the HRComm and the 3d Committee of the GA, and an Argentinian
motion to strike the provision triggered vehement opposition, which
ulimately led to its defeat by a vote of 51:19, with 10 abstentions.”
- “The legal significance of Art. 15(2) is rather dubiousin light of the reference 19

10 international law in Art. 15(1), which applies equally to international
treaty law and customary international law.*® As in para. 1, the exceptional
nature of this provision relates solely to the prohibition of retroactivity of a |
national ciminal Jaw when the act or_omission in question was criminal
under customary international Jaw at the time it was committed. This means

_ that war crimes, crimes against peace and humanity, and similar violations

- ofinternational law, such as slavery and torture, may be punished by the ,

States Parties to the Covenant with retroactive domestic criminal laws.” \ ‘
However, international law itself (in particular, international treaty Jaw) . ‘
may not make certain criminal offences punishable with retroactive force.
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35 E/800, 22. The provision is based on a joint draft of Belgium and the Philippines,
E/CN.4/SR.37, 4.

36 Cf. AR929, 45 (§ 96); A/4625, §§ 15-16; A/C.3/SR.1008, §§ 2-3. Cf. also the further
references in Bossuyr 330 ff.

371 AJC.3/L.865; A/C.3/SR.1013, § 47.

38 See supra para. 5. :

39 Cf. also FRoWEIN & PEUKERT 187; VAN Duk & vaN Hoor 365 ff.
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